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Court of Appeal emphasises importance of
language used in construing nature of
guarantee
Shanghai Shipyard Co. Ltd. v. Reignwood
International Investment (Group) Company Limited
[2021] EWCA Civ 1147
The Court of Appeal has allowed an appeal on two
preliminary issues related to questions of
construction of a guarantee provided in the context
of a shipbuilding contract. In doing so, the Court of
Appeal emphasised that the language used by the
parties in a guarantee, in its commercial context,
will be paramount in construing the nature and
scope of the obligations it imposes on the
guarantor.
The background facts

Shanghai Shipyard (the “Builder”) agreed to build
an offshore drillship for Reignwood (the
“Guarantor”). The Guarantor, acting as an initial
buyer and financial investor, provided an
Irrevocable Payment Guarantee (the “Guarantee”)
securing the Buyer’s obligation to pay the final
instalment due on delivery (the “Final Instalment”).
The contract was novated to a special purpose
vehicle company, Opus Tiger 1 (the “Buyer”), which
was an indirect subsidiary of the Guarantor.
When the Buyer rejected delivery of the drillship,
the Builder issued a claim for the Final Instalment,
and made a demand under the Guarantee. This
4

was refused by the Guarantor, which commenced
London arbitration in the name of the Buyer under
the contract, as a derivative action against the
Builder. The Builder in turn issued court
proceedings under the Guarantee against the
Guarantor.
The Commercial Court was asked to consider two
preliminary issues, namely:

guarantee. The Court of Appeal in that case stated
that an instrument will almost always be construed
as a demand guarantee if it: (i) relates to an
underlying transaction between the parties in
different jurisdictions; (ii) is issued by a bank; (iii)
contains an undertaking to pay ‘on demand” and;
(iv) does not contain clauses excluding or limiting
the defences available to a guarantor.

The Commercial Court decision
1. Whether the Guarantee was a demand
guarantee where the Guarantor’s obligation to
pay would arise primarily by reason of the
demand; or a traditional “see to it” or a surety
guarantee, in which the obligation to pay would
only arise if and to the extent that the Buyer
was liable to pay the Final Instalment; and
2. Whether the Guarantor was entitled to withhold
payment, pursuant to Clause 4 of the
Guarantee, pending the outcome of an
arbitration between the Buyer and the Builder,
concerning the Buyer’s liability to pay and the
Builder’s entitlement to claim the Final
Instalment.
The Paget Presumption
In Wuhan Guoyo Logistics Group Co Ltd v.
Emporiki Bank of Greece SA [2013] 1 All ER
(Comm) 1191, the Court of Appeal referred to
Paget’s Presumption, derived from Paget’s Law of
Banking (15th edition). This lists four elements to
be considered when identifying the nature of a

In summary, the Court held that:
I.

The Guarantor was not a bank, so Paget’s
Presumption was not applicable;

II.

Based on the language of the Guarantee, it
was a “see to it” instrument; and

III.

The Guarantor could withhold payment
pending the arbitration award, even though the
arbitration was commenced after the demand
was made.

The Builder appealed.
The Court of Appeal decision
The First issue
Firstly, the Court stated that no assumption could
be made as to the nature of the guarantee based
on the identity of the guarantor. What mattered was
the wording used by the parties in the guarantee
instrument.
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Furthermore, the fact that the Guarantor was a
parent company not a bank was not significant in
this context because the Guarantor clearly
exercised a financing function that went beyond that
which normally arose between parent and
subsidiary. The fact that the Guarantor was a nonbank entity was no hindrance to it issuing a demand
guarantee and, on its construction, the words of the
Guarantee favoured it being so.
As to the language of the Guarantee, the
Guarantor’s obligation under Clause 1 was
described as being to “absolutely and
unconditionally guarantee”. This wording supported
the conclusion that it was a demand instrument; a
condition to present a valid demand (in good faith)
did not change the nature of an instrument, since
this could be said of any obligation in any
guarantee.
The Guarantee also expressly stated that the
Guarantor was a primary obligor and “not merely as
the surety” which went to the heart of the
Guarantor’s obligation under Clause 1. It was also
relevant that Clause 7(a) excluded the effect of any
contractual dispute between the Builder and the
Buyer on the Guarantor’s obligation to pay, which
was the very thing that a surety guarantee would
make a guarantor’s obligation dependent on.
The Guarantor argued that Clause 4, which entitled
the Guarantor to withhold and defer payment
pending publication of an arbitration award, was
5

only consistent with a surety guarantee. However,
the Court of Appeal stated that, if triggered, Clause
4 would merely render the obligation to pay
conditional on the issuance of the award rather than
on any underlying liability, irrespective of how the
award was reached or of any subsequent
challenges to it.
The Court of Appeal, therefore, allowed the appeal
on this issue and held that the instrument was a
demand guarantee.
The second issue
The Guarantor argued that Clause 4 would allow it
to defer payment if there was a dispute prior to the
demand even if arbitration was not commenced
until after the demand had been made. It further
described the 15-day time frame to commence
arbitration as artificial and uncommercially short.
The Court of Appeal found nothing uncommercial
about using a short timeframe to commence
arbitration as it could be aimed at protecting cash
flow. The clause was also clear in providing that it
would be triggered only if arbitration was
commenced prior to the Builder’s demand. Denying
the Builder of its accrued right for payment would
require clear language, which Clause 4 lacked.

Therefore, the Court of Appeal allowed the appeal
on this point also.

Comment
The Court of Appeal’s decision is welcome for
clarifying that, when construing the nature of a
guarantee instrument, the language used by the
parties is paramount and that there is an inherent
risk in over-reliance on presumptions or
preconceptions in this area. Those drafting and
issuing guarantees should take note that they
should choose their words carefully to ensure that
the guarantee instrument correctly and clearly
reflects the obligations that are being undertaken.
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Exclusive jurisdiction clause in charterparty
extends to related tort claims
Eastern Pacific Chartering Inc v. Pola Maritime Ltd
(Divinegate) [2021] EWHC 1707 (Comm)
The Owners in this case had brought English Court
proceedings in respect of their claims under a time
charterparty. The Charterers sought, as part of their
counterclaim in those proceedings, to claim
damages in tort in relation to an alleged wrongful
ship arrest in Gibraltar. The Court found that the
wording of the exclusive English jurisdiction clause
in the charterparty was sufficiently wide to permit
the Charterers to do so.
The background facts
The parties had entered into a time charterparty
that provided for English law and the exclusive
jurisdiction of the English courts over any disputes
“arising out of or in connection with” the
charterparty. Following redelivery of the vessel, the
Owners alleged that there was unpaid hire. The
Charterers contended that they had the right to set
off various costs and expenses incurred during the
charter period. In order to secure their claim, the
Owners arrested a vessel in Gibraltar which they
believed was beneficially owned by the Charterers.
The Charterers denied this and stated that they
were only the time charterers of the arrested
vessel. The Owners subsequently lifted the arrest,
but without conceding the point on beneficial
ownership. The Gibraltarian proceedings were
subsequently stayed.
The Owners then commenced English Court
8

proceedings in relation to the unpaid hire. As part of
their counterclaim, the Charterers claimed
damages in respect of the arrest on a number of
alternative bases, all of them under English law,
including breach of the Torts (Interference with
Goods) Act 1977, tortious interference with use of
the arrested vessel and conversion of the arrested
vessel. The Owners challenged the English Court’s
jurisdiction in relation to the tort claims.

The Commercial Court decision
The Court acknowledged that pursuant to the 1952
Arrest Convention, any claim for damages for
wrongful arrest should be dealt with under the law
of the place where the arrest took place i.e. under
Gibraltarian law. However, it was not considering
the merits of the counterclaim at this stage, only
addressing the question of jurisdiction. Further, the
fact that the Owners had sought security in respect
of their claim by arresting a vessel in Gibraltar (as
they were permitted to do under the 1952 Arrest
Convention) did not mean that the Gibraltarian
Court also had exclusive jurisdiction with regard to
whether the Owners were liable in tort as a result of
that arrest. The Arrest Convention left that question
open.
As between England and Gibraltar, the 1968
Brussels Convention applied rather than any of its
successors and this remained so notwithstanding
Brexit. The Charterers were domiciled in Cyprus, a
contracting state, so that Article 17 of the 1968
Convention applied. This provided as follows:
"ARTICLE 17: If the parties, one or more of
whom is domiciled in a Contracting State, have

agreed that a court or the courts of a Contracting
State are to have jurisdiction to settle any
disputes which have arisen or which may arise
in connection with a particular legal relationship,
that court or those courts shall have exclusive
jurisdiction…"
The Court found that the tort claims fell within the
exclusive jurisdiction clause in the charterparty. On
the facts, it was clear that the purpose of the arrest
in Gibraltar which gave rise to the tort claims was to
secure the claims under the charterparty that were
to be brought in London. The Owners took those
steps in express reliance on their rights under the
charterparty and, but for the relationship created by
the charterparty, no arrest would have taken place.
The Court emphasised that the wording “in
connection with” in the jurisdiction clause was wider
than “arising out of” or similar phrases. A tort claim
could arise "in connection with" the charterparty
both where there were parallel claims in tort and
contract and also where there was only a tort claim,
but that claim was causatively connected with the
relationship created by the charterparty. Here, the
arrest was a direct consequence of a contractual
claim and, therefore, closely connected to the
charterparty contract and the legal relationship that
it created. It was not necessary for there to be
overlapping facts between the contractual and tort
claims for the latter to fall within the jurisdiction
clause. In conclusion, the tort claims were claims
“in connection with” the charter party and so the
English Court had jurisdiction over them.
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The Court further held that the two sets of
proceedings did not involve either the same cause
of action or the same parties. Therefore, it was not
obliged (pursuant to Article 21 of the 1968
Convention, which is in similar terms to Article 29 of
the recast Brussels Regulation) to stay its
proceedings in favour of the Gibraltarian Court as
the court first seised.

The two sets of proceedings were, however, related
actions and this meant that the Court had a
discretion, under Article 22 of the 1968 Convention
(which is in similar terms to Article 30 of the recast
Brussels Regulation) to stay its proceedings in
favour of the Gibraltarian Court.
The Court declined to do so. The initial presumption
in favour of declining jurisdiction was outweighed by
several countervailing factors. Among other things:
the overlap between the two sets of proceedings
was of limited scope; the Gibraltarian proceedings
had barely progressed; there was only a limited risk
of the proceedings in Gibraltar being reactivated
and producing an inconsistent finding; Gibraltarian
admiralty law mirrored English law and the English
Court could deal effectively with the matter under
Gibraltarian law. The Court also emphasised that a
“one-stop approach” in the English courts only
would be more efficient than siphoning off the tort
claims to be dealt with at trial in Gibraltar. The
Court, therefore, refused to decline jurisdiction or to
stay the tort claims.

9

Comment
The decision confirms the English Court’s
commitment to upholding exclusive jurisdiction
clauses and to construing them in a way that allows
sufficiently related or connected claims to be dealt
with in the same forum. In this case, the
Gibraltarian proceedings were unlikely to go much
further, so there was little risk of irreconcilable
judgments.
From a drafting perspective, the Court has provided
a helpful reminder that the words “in connection
with” will be construed more broadly than “arising
out of”. This should be kept in mind by those
drafting dispute resolution clauses in their contracts
of carriage and, indeed, in commercial contracts
generally.

Christian Dwyer
Global Head of Admiralty, London
T. +44 (0) 20 7481 0010
christiandwyer@incegd.com

Reema Shour
Professional Support Lawyer, London
T. +44 (0) 20 7481 0010
reemashour@incegd.com
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English Court upholds LOU jurisdiction
provision, notwithstanding Singapore limitation
proceedings

proceedings.

Enemalta Plc v. Standard Club Asia Ltd (MV Di
Matteo) [2021] EWHC 1215 (Comm)

Damage to an underwater High Voltage Alternating
Current connector cable in the Sicily Channel
caused a nationwide power outage in Malta on 23
December 2019. The Claimant alleged that the
damage to the cable was caused by the Vessel.
The Vessel’s Owners were registered in Singapore,
and the Vessel was entered with the Defendant P&I
Club.

The English Court has dismissed a P&I Club’s
challenge to its jurisdiction. The Club had sought to
set aside or stay English proceedings brought by a
claimant for protective relief in circumstances
where the Vessel’s Owners were attempting to
establish a limitation fund in Singapore.
The Court considered the inter-relationship
between: (i) the limitation proceedings in
Singapore, which applies lower limits of liability
pursuant to the Convention on Limitation of Liability
for Maritime Claims 1976 (LLMC 1976) and: (ii) the
exclusive English jurisdiction clause in the Club
letter of undertaking (LOU) which covered an
amount reflecting the higher limits under the 1996
Protocol to LLMC 1976, to which the UK is party.
The LOU was for a maximum of EUR 21 million,
whereas the maximum limitation sum under LLMC
1976 was EUR 5.77 million.
The Court found it unlikely, as a matter of English
law, that the Singapore Court would have
jurisdiction to discharge the LOU and it was,
therefore, appropriate for the Claimant to apply for
the protective declarations sought in the English

11

The background facts

Before any attempt to arrest the Vessel had been
made, the Club provided a LOU as security to the
Claimant in the sum of approximately EUR 21.5
million. This figure was calculated by reference to
the limitation figure prescribed under the 1996
Protocol. The LOU was subject to English law and
exclusive English Court jurisdiction.
The Claimant commenced proceedings against the
Owners in Malta for damages arising as a result of
the incident. Malta is a signatory to the 1996
Protocol.
The Owners commenced proceedings in Singapore
in an attempt to establish a limitation fund and to
limit their liability in respect of the incident to a
lower value of EUR 5.77 million calculable by
reference to LLMC 1976. The Owners applied for
an order that the LOU be released upon the

establishment of a limitation fund in accordance
with Article 13.2 of the 1976 Convention which
provides:
"After a limitation fund has been constituted in
accordance with Article 11, any ship or other
property, belonging to a person on behalf of
whom the fund has been constituted, which has
been arrested or attached within the jurisdiction
of a State Party for a claim which may be raised
against the fund, or any security given, may be
released by order of the Court or other
competent authority of such State…".
The Owners argued that this meant that the
Singapore Court could discharge the LOU once the
limitation fund was established, notwithstanding the
English law and exclusive jurisdiction clause.
The Claimant issued English Court proceedings,
seeking a declaration that: (i) any dispute arising
over the validity of the LOU was to be determined
by the English Court in accordance with English
law; (ii) the LOU remained valid and binding and
was not null and void; (iii) any challenge by the
Club to the LOU’s validity had to be brought in
English Court proceedings; and (iv) any conflicting
decision made by the Singapore Court would not
affect the validity of the LOU under English law.

The Club challenged jurisdiction and sought an
order setting aside or staying the proceedings
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in favour of the Singapore Court on the basis that
the Singapore Court had sole and exclusive
jurisdiction to make an order under Article 13.2 of
LLMC 1976 and that the Singapore Court was the
proper forum for determining whether an order
should be made under Article 13.2.
The Commercial Court decision
The Court found in the Claimant’s favour and
refused the Club leave to appeal.

concerning the LOU, and the English Court should
not decline jurisdiction to hear a claim by a party
seeking a declaration as to its rights under a
contract which was subject to the English Court's
exclusive jurisdiction in deference to a decision that
may be made by a court in another jurisdiction
under a convention to which England was not a
party. The Owners’ application in Singapore under
Article 13.2 was wholly separate from the
Claimant's claim against the Club, which was not a
party to the Singapore proceedings.

As a matter of English law, and based on past
authority, it was better than seriously arguable that
the LOU was not security within the jurisdiction of
the Singapore Court. Specifically, it was not a
vessel or any other property secured in Singapore
or within the jurisdiction of any state party to LLMC
1976, nor was it security given to obtain the release
of a vessel or other property attached. To the extent
that physical location was relevant, the LOU was
physically located in Malta, which was not a state
party to LLMC 1976. However, English law would
probably treat the LOU as being located in England
because of the exclusive English jurisdiction clause,
but England was also not a party to LLMC 1976.
The Court held, therefore, that an English court,
applying English law, was likely to conclude that the
LOU should be treated as located in England and
that the Singapore Court had no jurisdiction to order
its release.

Additionally, the issue concerning the effect of any
order by the Singapore Court on the enforceability
of the LOU was one that the parties had agreed
must be determined exclusively by the English
Court. The Owners were not a party to these
proceedings. The English proceedings did not
impinge on the Owners’ ability to apply to the
Singapore Court or the right of the Singapore Court
to make whatever order it considered appropriate.
These proceedings were concerned with the
entirely separate question of the impact, if any, that
an order sought in Singapore would have on the
liability of the Club under its independent contract
with the Claimant as contained in the LOU. That
issue was one that the parties to the LOU had
agreed should be determined exclusively by the
English Court.

Further, the exclusive jurisdiction agreement
governed all disputes between the parties

The decision highlights the English courts’ stance of
giving effect to exclusive jurisdiction agreements. It
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Comment

also serves as a reminder that a letter of
undertaking issued by a third party as security for
the underlying claim is an entirely autonomous
contract and will, therefore, be governed by the
jurisdiction provisions in the LOU.
More specifically, this decision will be of interest to
those who may be involved in jurisdictional
arguments in the context of limitation proceedings.

Jamila Khan
Partner, Piraeus
T. +30 210 455 1000
jamilakhan@incegd.com

Natalie Jensen

Managing Associate, Dubai
T. +971 4 307 6000
nataliejensen@incegd.com
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Court rejects attempt to reargue issues
previously determined in in rem action
Tecoil Shipping Ltd v. Neptune EHF & Ors
(Poseidon c/w Tecoil Polaris) [2021] EWHC 1582
(Admlty)
The Admiralty Court recently confirmed that
judgment in default of acknowledgement of service
may be obtained in an in rem collision claim. Now,
in in personam proceedings concerning the same
collision, the Admiralty Court has held that the
shipowners and their insurers are bound by the
earlier in rem judgment and that the Owners may
not re-argue points already decided in the in rem
proceedings.
The background facts
In the in rem proceedings, the Court concluded that
it is possible for a party in an in rem collision action
to obtain judgment in default where the other party
has failed to acknowledge service of the claim form.
The Court duly gave judgment for the Owners of
the Tecoil Polaris, Tecoil Shipping Ltd, who proved
their claim to the satisfaction of the Court. A link to
our article on that decision can be found at:
https://www.incegd.com/en/news-insights/maritimefailure-acknowledge-service-rem-collision-claimresults-default-judgment
After the collision, the insurers of the other vessel,
Poseidon, had given a letter of undertaking (LOU).
14

This was issued on their behalf by the vessel’s P&I
Club and it provided as follows:
“IN CONSIDERATION of your releasing and/or
refraining from arresting or re-arresting at any
time hereafter or otherwise detaining the
‘POSEIDON’ or any other vessel or property in
the same or associated ownership,
management, possession or control for the
purpose of obtaining security in respect of your
claim arising out of the above collision we
hereby undertake to pay you on demand such
sum or sums as may be due to you from the
owners of the ‘POSEIDON’ in respect of your
said claim either by agreement between the
parties hereto or by the final unappealable
judgment of the English Courts, provided always
that our total liability hereunder inclusive of
interest and costs shall not exceed the sum of
US$200,000.”
The Poseidon’s insurers subsequently declined to
make payment under the LOU, arguing that it did
not respond to an in rem judgment. Tecoil,
therefore, commenced in personam proceedings
against the Owners of the Poseidon, Neptune EHF,
and joined the insurers to those proceedings. No
acknowledgment of service was filed and Tecoil
sought and obtained judgment in default of
acknowledgment of service, just as they had done
in the in rem proceedings. The insurers still
declined to pay under the LOU, this time on the
basis that:

1. The default judgment was not a "final
unappealable judgment"; and
2. The LOU was not intended to protect Tecoil
from the risk of Neptune’s insolvency, in the
event that the Poseidon was not of sufficient
value to satisfy Tecoil’s claims.
The defendants applied to set aside the default
judgment. Tecoil applied for summary judgment
against the insurers under the LOU. While the
parties settled before the draft judgment was
handed down, the Admiralty Court nonetheless
circulated the judgment because the issues were of
wider interest.
The Admiralty Court decision
Neptune and the insurers argued that the default
judgment should be set aside for two reasons.
Firstly, they submitted that in collision claims in
personam, a claimant cannot obtain judgment in
default where a defendant has failed to
acknowledge service of a claim (and that judgment
in default is only available where the party seeking
judgment has either filed a collision statement of
case or obtained an order dispensing with that
requirement).

The Court rejected this argument, stating that the
procedural rules and the relevant textbooks make it
clear that judgment in default of acknowledgement
of service is available in a collision action
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which has been brought in personam. The Court
referred to the earlier decision in the in rem
proceedings, with which it agreed, and reiterated
that this is also the position in an in rem collision
claim.
Secondly, it was argued that the judgment should
be set aside as a matter of the Court’s discretion
because the defendants had a real prospect of
successfully defending the claim. The defendants
said that it was possible to establish that the Tecoil
Polaris was effectively worthless at the time of the
collision, as a result of her unsafe and dilapidated
state and her detention by the Maritime and
Coastguard Agency. They further contended that
the damages should be nil or, at least, less than
those awarded in the in rem proceedings and below
the amount of US$ 200,000 guaranteed in the LOU.
The defendants were, therefore, seeking to contest
liability on the basis of points already determined in
the earlier in rem claim. However, they contended
that they were entitled to do so because the
judgment in the in rem claim was not binding on
Neptune as the Poseidon’s Owners, but only on the
vessel as a res.
The Court disagreed and held that Neptune was
bound by the determinations in the in rem claim.
The practice of bringing an in personam claim
where judgment has already been obtained in an in
rem claim is well established. Relying on past
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authority, the Court stated that the liability to
compensate was “fixed not merely on the property,
but also on the owner through the property”. That is
why the owners of a vessel appear on an in rem
claim form as nominal defendants (e.g. “the owners
of the ship Poseidon”).
Consequently, Neptune could not now re-litigate in
the in personam action matters that had already
been determined in the in rem claim. The Court
observed, however, that the outcome might
perhaps be different in a case where, despite
service on the ship, the owners sufficiently
demonstrated to the Court that they had not had
notice of the in rem proceedings.
The Court also highlighted that the insurers had
had, but had declined, the opportunity to participate
in the in rem proceedings. They should have done
so if they wished to dispute quantum. Instead they
made a tactical decision not to take part and could
not now complain about the outcome as a basis for
setting aside judgment.

decision not to participate in proceedings may find
itself bound by the outcome.
Whether a LOU as worded in this case would have
responded to an in rem judgment remains an open
question and one which, in light of standard P & I
Club wordings, may well arise for determination in
another case.

Charles O’Connor
Partner, London
T. +44 (0) 20 7481 0010
charlesoconnor@incegd.com

Comment
It is now clear that judgment in default of
acknowledgment of service is available in both in
rem and in personam collision claims. Furthermore,
parties to an in personam claim will generally be
bound by a judgment on the same issues in an
earlier in rem action. A party that makes a tactical

Charlie Boyles
Associate, London
T. +44 (0) 20 7481 0010
CharlieBoyles@incegd.com

Space Shipping Ltd v. ST Shipping & Transport Pte Ltd (CV Stealth) [2021] EWHC
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Save now, pay later: Court endorses wait and
see approach to potential costs savings

was broken up.
The arbitrations

Space Shipping Ltd v. ST Shipping & Transport Pte
Ltd (CV Stealth) [2021] EWHC 2288 (Comm)
This case is an example of a party attempting the “if
at first you don’t succeed…” approach to litigation,
with the Owners filing numerous appeals and
objections to a deduction for savings for drydocking
following the prolonged detention of their vessel. An
earlier appeal to the Commercial Court challenging
such a deduction was unsuccessful. In this latest
appeal, the Court reiterated its refusal to re-open
issues of fact that have been put by the parties to
arbitration. The Court also endorsed the "wait and
see" approach to dealing with potential savings
where it is too soon to assess them.
The background facts
In 2014, the Disponent Owners let the Vessel, CV
Stealth, to the Charterers for a period of eight
months. The Charterers ordered the Vessel to load
cargo at the port of Puerto La Cruz in Venezuela.
The Vessel arrived at the load port on 5 September
2014 and, on 19 September 2014, the Vessel was
detained by order of the Venezuelan Court.
Despite several attempts to obtain her release, the
Vessel was detained until 3 October 2017. She was
redelivered to the Head Owners on 24 March 2018
without having been drydocked. On 30 August
2018, the Vessel was sold for scrap and, on 21
October 2018, she sailed for Pakistan where she
17

The Vessel’s detention resulted in considerable
losses for the Owners, who sought to recover these
losses from the Charterers in arbitration
proceedings.
In total, the arbitrator made seven Partial Final
Awards. By the First Partial Final Award dated 23
September 2015, the arbitrator awarded the
Owners sums in respect of hire, bunker conversion
costs and damages in a total sum of over US$4.6
million plus interest and costs. The damages were
calculated by reference to the average market hire
rate.
In the Second Partial Final Award dated 2 August
2016, the arbitrator set aside a sum of US$1.4
million for dry docking expenses which were
potentially saved by the Owners, taking a "wait and
see" approach to how much the final figure would
be. Despite objections from the Owners, this finding
was maintained in the fourth Partial Final Award.
Additionally, the Owners tried (and failed) following
the fourth Final Partial Award to appeal this point to
the Commercial Court.
A Final Award was made on 19 October 2020. The
total sum awarded in favour of the Owners against
the Charterers amounted to US$24,468,621.91.
The arbitrator concluded that the US$1.4 million
deduction in respect of dry docking should be

maintained to prevent the Owners from being in a
better off position than they would have been had
they not been prevented from complying with their
contractual obligations by the Charterers’ breach.
The Owners appealed.
The Commercial Court decision
The Court considered whether a “possible saving”
in drydocking costs or even a “saved” drydocking
cost should have been deducted from the award.
In summary, the Owners argued that the arbitrator’s
deduction for dry docking costs was wrong in law
as:
•

The First Partial Final Award had already
determined the Owners’ loss of profit claim
without a deduction of the drydocking cost;

•

The Charterers had failed to prove that the
Owners had made a saving;

•

Alternatively, if there was a “saving”, this saving
lacked a sufficient causal nexus with the breach;
and

•

There was an express right to an indemnity
against consequences of a breach but no
express right to deduct or a provision for
deduction of savings.

The Court dismissed the appeal and held that the
arbitrator did not err in law. The Court thought it
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was clear that but for the detention, the drydocking
would have taken place in 2015. In the Court’s
view, the saving to the Owners by reason of the
drydocking not having taken place was an
“unassailable finding of fact” and no errors of law
could be established. The Court added that when
considering the consequences of a breach, it is
appropriate and consistent with the notion of
indemnity to bear in mind the consequences which
have provided the claimant with a saving.

Paul Crane
Partner, London
T. +44 (0) 20 7481 0010
PaulCrane@incegd.com

Finally, the Court affirmed that where the extent of
such savings are unknown, the “wait and see”
method is a sensible approach for the arbitrator to
have taken.
Comment
The case is a useful reminder that the Court will not
tolerate appeals from arbitrators’ finding of facts
disguised as errors of law.
The Court’s continued endorsement of the “wait
and see” approach where a claimant’s potential
savings are unknown is interesting as it involves a
degree of speculation about future contingencies. It
appears to open the door to parties “earmarking”
potential savings that may be quantified later.
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Sophie Forsyth
Associate, London
T. +852 2877 3221
sophieforsyth@incegd.com

The LUNA [2021] SGCA 84
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When is a ‘bill of lading’ not a true bill of
lading?
The LUNA [2021] SGCA 84
A bill of lading has three distinct functions: (i) as a
receipt by the carrier of the goods for shipment; (ii)
as a contract of carriage or as evidence of a
contract of carriage; and (iii) as a document of title.

As a document of title, a bill of lading allows the
lawful holder of the bill to demand delivery of the
goods from the carrier and, if necessary, to sue for
misdelivery. This is particularly important for
financial institutions who hold the bills of lading as
security for financing the sale and purchase of
goods, and who may need to assert their right of
possession over the goods where loans are not
repaid.
In this recent decision of the Singapore Court of
Appeal, the Court found that the holders of the bills
of lading were not entitled to bring a claim for
misdelivery against the ship interests because, on
their true construction and taking into account the
terms of the underlying sale contract, those bills did
not operate either as contracts of carriage or as
documents of title.
The background facts
The case involved bills of lading issued in respect
of a cargo of bunkers that were loaded onto various
bunker barges, including the LUNA (“the Ship
20

Interests”). The bills of lading were issued by the
Vopak Terminal in Singapore from which the
bunkers originated (“the Vopak BLs”), and were
“owners” bills in that they were regarded as having
been issued by each of the bunker barges that
received the cargoes.
The Shippers were also the Sellers and had
entered into sale contracts for the bunkers with the
Buyers on a FOB basis. The Buyers were
companies within the OW Bunkers group which
subsequently became insolvent. The
Shippers/Sellers, who had not been paid for the
bunkers, tried to rely on the Vopak BLs to bring a
misdelivery claim against the Ship Interests, who
had received the bunkers for the purpose of
discharging them to oceangoing vessels pursuant
to various downstream sale contracts that the
Buyers had entered into. The Shippers commenced
admiralty actions in Singapore and arrested the
Ship Interests’ vessels.
The Singapore courts considered whether the bills
of lading issued on behalf of the Ship Interests were
true bills of lading that gave the Shippers (who
would ordinarily hold on to the bills of lading until
they were paid, and which were not ordinarily
required to be presented when such cargoes were
discharged from the bunker barges onto
oceangoing vessels) rights of suit for misdelivery of
cargoes. At first instance, the High Court found in
favour of the Shippers. The decision was
overturned on appeal.

The Singapore Court of Appeal decision
The Court of Appeal held that the bills of lading in
question were neither documents of title nor
contracts of carriage. The Court stated that the bill
of lading is normally separate to and distinct from
the underlying contract of sale and its terms should
be interpreted independently of any considerations
as to how the sale contract operates.
However, in determining whether there was a
contract at all, the Court should consider the wider
background and evidence on what the parties had
objectively intended when the Vopak BLs were
issued. The perspectives of the Shippers/Sellers,
Ship Interests and the Buyers were all relevant.
Unusually, the terms of the sale contracts in this
case neither mentioned nor provided for the issue
of the Vopak BLs, nor did they specify how the bills
would operate as between the Shippers/Sellers and
Ship Interests. The sale contracts were structured
to allow the Buyers to sell on the bunkers within the
given 30 day credit period and to then use the sale
proceeds to pay the Sellers prior to the expiry of the
credit. In fact, the bunkers, upon being shipped onto
the bunker barges, would very quickly be loaded
onto oceangoing vessels, prior to expiry of the 30
day credit period. Furthermore, the terms of sale
were such that payment would be made against a
commercial invoice and an original Certificate of
Quality, not against a bill of lading.
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The terms of sale also did not refer to bills of lading
and their role in any other context.
The Court further noted that the Shippers “knew
that the Vopak BLs would not allow it to regain
possession of the bunkers that it had sold by
presenting the [bills] to the Ship Interests and
demanding delivery”. Rather, the Shippers “had
always looked to the Buyers for payment, rather
than regarding the Vopak BLs as security against
the risk of non-payment”.
Furthermore, despite retaining the original Vopak
BLs at all material times, the Shippers/Sellers did
not retain any right to direct where the cargoes
were to be discharged to and, as between the
Buyers and the Ship Interests, the Vopak BLs were
non-essential documents with no contractual force
or effect as contracts of carriage or as documents
of title. The risk of non-payment by the Buyers was
a risk that the Shippers/Sellers had assumed and,
given the way in which the underlying sale
contracts were intended to operate, the
Seller/Shippers could not rely on the Vopak BLs to
act as contracts of carriage or documents of title.
The Court of Appeal also took into account the fact
that the Vopak BLs had omitted to mention a port of
destination, but instead described the loadport and
discharge port as “PULAU SEBAROK,
SINGAPORE and bound for BUNKERS FOR
OCEAN GOING VESSELS”. This further indicated,
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in the Court’s view, that the bills were not intended
to be contracts of carriage and/or documents of
title. Consequently, the misdelivery claims failed.
Comment
The Singapore Court of Appeal decision highlights
the importance of ensuring that an underlying sale
contract does not, by its terms, preclude a bill of
lading from being more than a mere receipt for the
goods. It also clarifies that the Court will be entitled
to look at the underlying sale contract and the
transportation arrangements with the carrier where
the question is whether a contract came into
existence at all, rather than merely establishing the
terms of a subsisting contract.

Wai Yue Loh
Partner and Chief Representative of Beijing
Office, Beijing, Partner, Hong Kong and
Joint Managing Director, Singapore, Beijing
T. +86 (0) 10 5706 9588
waiyue.loh@incisivelaw.com

Falcon Trident Shipping Ltd v. Levant Shipping Ltd [2021] EWHC 2204 (Comm)
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Be careful what you agree: A cautionary tale
Falcon Trident Shipping Ltd v. Levant Shipping Ltd
[2021] EWHC 2204 (Comm)
This case is a salutary reminder to be very careful
about the wording of settlement agreements and
the use of standard “boiler plate” clauses. The
Court considered that although an initial offer
included various pre-action costs, the wording of a
subsequent settlement agreement which referred to
and appended that offer nonetheless excluded such
pre-action costs and as a result, they were not
recoverable.
The background facts
The parties’ vessels collided off India. The
Defendant later admitted liability. Thereafter the
parties corresponded about quantum.
The Claimant sent a schedule setting out their final
claim in the amount of US$ 876,682.79. This figure
included over US$ 60,000 costs, mainly relating to
a ship arrest in India. The Claimant then sent a
Part 36 offer which identified the principal
settlement sum of US$ 775,000, plus their preaction costs. Part 36 is the section of the English
Civil Procedure Rules that allows parties to make
offers and enjoy costs and other benefits if the offer
is not accepted, and the offering party does better
than the offer.
The Defendant responded, stating that the offer of
23

US$ 775,000 inclusive of interest was accepted,
including reasonable and recoverable pre-action
legal costs to be agreed or assessed.
About three hours later, the Defendant wrote to the
Claimant saying “We will let you have a draft
settlement agreement”. On the next working day,
the parties signed a settlement agreement which
read in material part:

b. the recoverable pre-action legal costs of
"FALCON TRIDENT" Owners up to the
Acceptance in accordance with CPR Rule 36.13
(the "Costs")
in full and final settlement and discharge of the
Claim and all losses, damages, expenses and
costs whatsoever and howsoever arising
between the Parties out of the Collision.

"WHEREAS

…

D. The "FALCON TRIDENT" Owners submitted
their claim following permanent repairs to the
"FALCON TRIDENT", in the total sum of
US$876,682.79 plus interest and legal costs (the
"Claim").

3. The Costs of the "FALCON TRIDENT"
Owners shall be assessed by the High Court of
Justice in London, if not agreed between the
parties.
…

…

F On 12th May 2020, the "FALCON TRIDENT"
Owners made a Part 36/without prejudice save
as to costs offer set out at Annex I to this
Settlement Agreement (the "Offer"). The Offer
was accepted by the "NEW LEVANT" Owners
on 22nd May 2020 (the "Acceptance").
1. In accordance with the Offer and the
Acceptance, the "NEW LEVANT" Owners will
pay and the "FALCON TRIDENT" Owners will
accept:
a. the sum of US$775,000, inclusive of interest
(the "Principal Sum"); and

7. This agreement constitutes the entire
agreement between the parties, with regard to
its subject matter, and supersedes the terms of
all previous agreements, whether written or oral
between the Parties. …"
At this stage, no proceedings had been
commenced.
There was no dispute about the US$ 775,000 or the
legal costs of the Claimant’s English solicitors.
However, the Claimant considered that it could also
recover the pre-action costs of about US$ 60,000,
as set out in the accepted Part 36 offer.
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. It argued that the settlement agreement did no
more than record what had already been agreed,
not least because the settlement agreement
referred to, and appended, the Part 36 offer. The
Defendant disagreed. It said that the terms of the
settlement agreement constituted a new agreement
which excluded the various pre-action costs.
The Commercial Court Decision
The Court held that the settlement agreement did
indeed supersede, rather than merely memorialise,
the original Part 36 offer, and was intended to
provide a fuller agreement designed to set a clearer
basis for the recovery of costs. The Court agreed
with the Defendant’s construction that Clause 1
operated to exclude the pre-action costs. The Court
concluded that “[o]n its ordinary meaning,
paragraph 1 had to be read together with the recital
identifying the Claim to be settled by reference to
the Scott Schedule and would be understood to
mean that all items within the sum of
USD876,682.79 given in the summary of claims
would be settled by payment of USD775,000.”
Comment
This decision provides a reminder that it is
important to consider very carefully the scope of the
terms of any agreement. Settlement agreements
are no exception to this general rule, and very
careful thought should be applied to the final terms
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of closure.
One of the key factors in the Court’s decision was
the use of the “entire agreement” clause in the
settlement agreement. Such clauses are often put
forward in draft agreements and careful
consideration needs to be given in each case as to
whether their use is appropriate. In this case, its
inclusion allowed the Defendant to change the
previous agreement to pay the pre-action costs and
significantly reduced the value of the Part 36 offer
that it had previously accepted.

William Chetwood
Partner, London
T. +44 (0) 20 7481 0010
WilliamChetwood@incegd.com

The financial consequences of getting these things
wrong can be severe. As the Court commented, the
legal costs of the dispute about just over US$
60,000 must have greatly exceeded this sum.
Joshua Thomson
Associate, London
T. +44 (0) 20 7481 0010
JoshuaThomson@incegd.com
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