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The LMAA Terms revised - LMAA Terms 2021
The London Maritime Arbitrators Association
(LMAA) has recently published a revised version of
its terms of procedure that are effective in respect
of all arbitrations commenced on or after 1 May
2021. Revised versions of the LMAA Small Claims
Procedure (SCP) and the LMAA Intermediate
Claims Procedure (ICP) have also now come into
play.
The 2021 Terms were prepared by a committee of
experienced arbitrators under the chairmanship of
David Owen QC, who also led the 2017 revision,
and following extensive consultation with users.
The new set of Terms is designed to meet needs
that have become apparent since the Terms were
last reviewed, particularly in light of COVID-19, the
increased usage of teleconferencing and esignatures, the new witness evidence rules of the
English Court, and the need for gender equality. It
is hoped that the revised Terms will further
streamline the LMAA procedures currently in place
and will have a beneficial effect in proceedings
speeding up and costs staying down.
Key changes in the 2021 Terms include the
following:
Recognition of virtual and semi-virtual hearings
One of the key modifications to the updated Terms
is their express recognition that hearings may take
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place virtually. This is accounted for in paragraphs
15(c), 15(d) and the Questionnaire in the Third
Schedule. A set of Guidelines for the Conduct of
Virtual and Semi-Virtual Hearings has been added
as a new Sixth Schedule. These Guidelines
accommodate and account for many of the
idiosyncrasies and pitfalls of virtual communication,
emphasising that parties must take proper steps to
prepare themselves and their technology in the runup to any virtual hearing, mooting contingency
plans should the technology falter, setting out how
documents should be presented, outlining anticheating precautions that may be taken, and even
reminding users to mitigate against that perennial
feature of teleconferencing – the barking dog.
Awards and e-signatures
The updated Terms also permit another stalwart of
post-COVID-19 practice; the e-signature.
Paragraph 24 provides expressly that awards may
be signed electronically, and in counterparts, and
may be notified to parties by electronic means. This
allows for greater flexibility in the preparation and
publication of awards, especially where it may be
tricky to obtain handwritten signatures from
arbitrators.
The use of e-signatures is not set in stone, and the
parties may still agree, or the tribunal may direct,
that awards must be signed in handwritten hard
copy. Users must bear in mind that not all

jurisdictions will accept e-signatures and that
enforcement issues may arise. Should this be a
concern, the party requiring a manuscript hard copy
is responsible for informing the tribunal, in advance
of the award being signed, that original handwritten
signatures are required.
Arbitrator appointments
Paragraph 10 streamlines the process around
arbitrator appointment where there is to be more
than one arbitrator. Under the 2017 Terms, if the
respondent has failed to appoint its own arbitrator
and notify the claimant of this within 14 days of
receiving the claimant’s notice of appointment, the
claimant is obliged to serve further notice on the
respondent, giving the respondent an additional
grace period. Only after this can the reference
default to having a sole arbitrator. This is by virtue
of reference to the Arbitration Act 1996. The 2021
Terms, however, adopt the procedure in the LMAA
Arbitration Clause. It is now open to the claimant to
state in their initial appointment notice that it will
appoint its arbitrator as sole arbitrator should a
respondent fail to appoint and revert in the 14-day
window. The message for respondents with a three
arbitrator clause, who have received such notice, is
clear – slouch at your peril!
The second in this pair of arbitrator appointment
amendments is found in the newly added
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paragraph 12. Formerly, if it became apparent
shortly before a hearing that an arbitrator could not
conduct the hearing, and the original appointing
party was remiss in appointing a substitute, a
lengthy court application process beckoned and the
possibility of a hearing date being vacated arose.
This revision now gives the President of the LMAA
the power to appoint a substitute arbitrator.
However, the LMAA anticipates that the power will
be used rarely.

•

Arbitrator replacements

This reform is so that witness statements are not
abused to serve as additional pleadings and do not
become overly-lawyered, Frankenstein’s monsters.
Arbitrators will be able to impose costs sanctions if
these requirements are ignored. Care should be
taken by lawyers and users alike. However, the
new rules are not quite as extensive as those in the
Court. The 2021 Terms do not provide that the
witness must refer to the documents they have
reviewed to refresh their memory, nor do they
require the new ‘confirmation of compliance’
wording.

Where there are to be three arbitrators, the new
paragraph 8(v) allows for decisions, orders and
awards to be made if, once a third arbitrator has
been appointed, one of the three arbitrators can no
longer act and the remaining arbitrators are in
agreement. This makes the process significantly
more efficient and cost-effective in this eventuality.
Witness evidence
As expected, arbitration has not been spared from
the witness evidence winds of change. Some
components of the new English Court procedure
have been transposed into LMAA arbitrations via
paragraph 2 of the Checklist in the Fourth
Schedule, which sets out that a statement should:

•

5

be in the witness’s own words;

•

•

only contain evidence as to matters of fact which
need to be proved by the evidence of the
witness in relation to one or more issues of fact
to be decided;
only contain evidence as to matters of fact of
which the witness has personal knowledge or
recollection; and
never be used to argue a case.

LMAA Questionnaire
A small but significant change to the Questionnaire
has been made at paragraph 16, which now
requires a more detailed breakdown of a party’s
costs to be provided.

ICP 2021
No change has been made to the monetary limit to
which the ICP will apply. It remains open to the
parties to agree a higher or lower limit but by
default it is US$ 400,000.
The ICP has mimicked the main Terms in, via its
new paragraph 5, shortening the route to the
claimant’s appointed arbitrator becoming the sole
arbitrator where a respondent fails to appoint their
own within the 14-day notice period.
It has also clarified the timing for respondents to
serve submissions, at paragraph 12, as well as the
tribunal’s discretion, when proceeding after a party
has defaulted, to require a non-defaulting party to
adduce further material to the tribunal, at paragraph
13.

The wording on costs has also been updated at
paragraph 16 to make clear that the cap (i.e. 30%
of the claimant’s monetary claim) applicable to the
parties’ recoverable costs is to be calculated
without including claims for interest and costs.
SCP 2021
No change has been made to the monetary limit to
which the SCP will apply. It remains open to the
parties to agree a higher or lower limit but by
default it is US$ 100,000.
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Small changes have been made to paragraphs 3(b)
and (d). The SCP previously provided that payment
of the Small Claims fee within 14 days of
agreement being reached on a sole arbitrator was a
condition precedent to the pursuit of the
proceedings. The wording has been adjusted to
remove the reference to 14 days and now expressly
provides that proceedings cannot be continued until
the fee is paid. Paragraph 3(d) widens the
circumstances in which part of this fee can be
retained as compensation by the arbitrator, should
no award be produced, to include when the
arbitration is not pursued, or the arbitrator resigns
or is unable to continue with the reference.
Similarly to the ICP, paragraph 5(g) confirms the
tribunal’s discretion to require more information
from the non-defaulting party if the SCP is
proceeding after a party’s default.
Paragraph 7, as amended, confirms that awards
under the SCP will be reasoned – there had been a
question over whether this was a requirement –
unless the parties agree otherwise. To this end,
paragraph 9(a) has also been updated to
incorporate wording from the main Terms. Equally,
the SCP confirms that the exclusion of a right of
appeal applies to reasoned awards as it does to
unreasoned ones. Provision has also now been
made for the correction of awards given under the
SCP.
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Paragraph 8 has seen its wording updated to
provide for any breakdowns or explanations
regarding costs (limited to 500 words) to be
provided within seven days of service of the last
submission under the SCP. This is to reflect that,
wherever possible, there should only be one award
under the SCP, which deals with both the ruling and
costs, rather than there being a secondary award
dealing only with costs.

and users are not always male! “He” is replaced
with “he/she” or a gender neutral option throughout.
Next stop, a female President of the LMAA.
Onwards!

LMAA Clauses
No change has been made to the LMAA Arbitration
Clause, and the appointment procedure for a sole
arbitrator therein is now reflected in paragraph 10 of
the 2021 Terms, as discussed above.
The LMAA Arbitration Notice Clause has seen
some minor amendments, with the generic wording
now suitable for any form of contract, not just one
between owners and charterers. Express provision
is also made for the possibility of notice of
arbitration being served by effective means other
than email. It is the responsibility of the serving
party to satisfy themselves of the adequacy of the
method of service adopted, for purposes of possible
eventual enforcement of any award.
Gender equality

Finally, and importantly, the 2021 Terms, ICP and
SCP have all been revised to reflect that arbitrators

William Chetwood
Partner, London
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Court considers unclear dispute resolution
clause in charterparty
Armada Ship Management(s) Pte Ltd v. Schiste Oil
and Gas Nigeria Ltd (Armada Tuah 101) [2021]
EWHC 1094 (Comm)
In this case, the dispute resolution clause in the
charterparty was unclear because of the manner in
which amendments had been made to its standard
terms. Upon the claimant making an application
under s.32 Arbitration Act 1996 (“AA 1996”) for a
declaration that a sole arbitrator had been validly
appointed, the Court held that such applications are
inappropriate where the respondent fails to
participate in the arbitration. In such cases, s.72 AA
1996 preserves the non-participating party’s right to
challenge jurisdiction.
The background facts
A dispute arose under an amended Supplytime
2005 charterparty (the “Charterparty”) regarding
unpaid invoices allegedly due from Schiste Oil and
Gas Nigeria, the Charterers of MV Armada Tuah
101 (the “Vessel”), to Armada Ship Management,
the Owners of the Vessel.
Box 34 of Part I of the Charterparty provided for
English law and arbitration in London. The
amended standard clause 34 of Part II further
provided:
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34 BIMCO Dispute Resolution Centre
(a) This Charterparty shall be governed by and
construed in accordance with English law and
any dispute arising out of or in connection with
this Charterparty shall be referred to arbitration
in London in accordance with the Arbitration Act
1996 or any statutory modification or reenactment thereof save to the extent necessary
to give effect to the provisions of this Clause.
The arbitration shall be conducted in accordance
with the London Maritime Arbitration Association
(LMAA) and UNICITRAL [sic] Terms current at
the time when the arbitration proceedings are
commenced.
The reference shall be to three a single
arbitrators. A party wishing to refer a dispute to
arbitration shall appoint its arbitrator and send
notice of such appointment in writing to the other
party requiring the other party to appoint its own
arbitrator within 14 calendar days of that notice
and stating that it will appoint its arbitrator as
sole arbitrator unless the other party appoints its
own arbitrator and gives notice that it has done
so within the 14 days specified. If the other party
does not appoint its own arbitrator and give
notice that it has done so within the 14 days
specified, the party referring a dispute to
arbitration may, without the requirement of any
further prior notice to the other party, appoint its

arbitrator as sole arbitrator and shall advise the
other party accordingly. The award of a sole
arbitrator shall be binding on both parties as if
he had been appointed by agreement.
Nothing herein shall prevent the parties agreeing
in writing to vary these provisions to provide for
the appointment of a sole arbitrator.
[…]
In April 2020, the Owners attempted to refer the
dispute to LMAA arbitration and invited the
Charterers to agree to the appointment of a sole
arbitrator. The Charterers did not respond
substantively. The proposed sole arbitrator
expressed concern that clause 34(a) was confused
and left the scope of his appointment and
jurisdiction unclear.

The Owners applied to the LMAA for the
appointment of a sole arbitrator, given that the
parties could not agree. Pursuant to para. 11 of the
LMAA Terms 2017, the LMAA President duly
appointed a sole arbitrator (who was different to the
sole arbitrator initially proposed by the Owners).
Subsequently, the Owners obtained the arbitrator’s
consent to apply to the Court under s.32 AA 1996
for a determination and declaration regarding the
validity of the sole arbitrator’s appointment.
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The Commercial Court decision
The Court found that the requirements of s.32 had
been met in principle in this case, namely: “that the
determination of the question is likely to produce
substantial savings in costs”; “that the application
was made without delay”; and “that there is a good
reason why the matter should be decided by the
court” (s.32(2)(b)(i)-(iii)).

both LMAA Terms and UNCITRAL Rules. Article
8(1) of the UNCITRAL Arbitration Rules refers to a
protocol for the appointment of a sole arbitrator by
the “appointing authority” where the parties do not
agree. Similarly, pursuant to para. 11 of the LMAA
Terms 2017, the President of the LMAA may be
called upon by either of the parties to appoint a sole
arbitrator where the parties do not agree.

However, the Court also held that the s.32
procedure was not appropriate in circumstances
where s.72 was engaged. Where s.72 preserved a
non-participating party’s right to challenge
jurisdiction, an order under s.32 could result in a
determination on the question of jurisdiction against
the interests of a party who had the protection of
s.72.

Therefore, reading these terms together, the Court
considered that the President of the LMAA was the
correct authority to appoint the arbitrator for the
purposes of Article 8 of the UNCITRAL Rules.
Furthermore, the current sole arbitrator had been
appointed by the President of the LMAA in
compliance with the UNCITRAL Rules,
notwithstanding that he made the appointment on
the basis of para. 11 of the LMAA Terms.

Position if s.72 AA 1996 did not apply

Comment

Nonetheless, in order to assist the tribunal, the
Court gave a non-binding indication of what its
decision would have been in relation to the
construction of the dispute resolution clause had a
s.32 application been appropriate.

This decision makes abundantly clear that any
amendments to standard form clauses should be
made carefully, in order to ensure that the clauses
remain coherent. Whilst s.32 applications are rare,
this judgment also clarifies that such applications
ought not to be made in circumstances where s.72
applies.

The Court found that the amendments the parties
had made to clause 34 evidenced their intention
that disputes should be determined by a sole
arbitrator. However, it was unclear how that
arbitrator would be appointed given the reference to
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Can a claimant always pick the jurisdiction with
the highest limitation of liability?

of other actions commenced before the Korean
courts arising out of the same incident.

Pusan Newport Co Ltd v. The Owners and/or
Demise Charterers of the ships or vessels “Milano
Bridge” and “CMA CGM Musca” and “CMA CGM
Hydra” [2021] HKCFI 1283

A short time later, on 24 June 2020, the Terminal
arrested a sister ship of the Milano Bridge, the CMA
CGM Musca, in Hong Kong. In order to obtain the
release of the CMA CGM Musca, security in a sum
of approximately US$ 83m was provided. That
figure was calculated by reference to the limitation
amount under Hong Kong law, Hong Kong having
enacted both the 1996 Protocol to the LLMC 1976
and the 2015 revisions thereto.

The Hong Kong Court has stayed proceedings
before it that arose out of an allision in South Korea
on the ground that South Korea was the more
appropriate forum. As a result, the vessel’s Owners
could rely on the lower limitation amount applied in
South Korea.
The background facts
On 6 April 2020, the containership Milano Bridge
allided with a berth and multiple gantry cranes at
Busan, South Korea. The terminal at which the
incident occurred was operated by Pusan Newport
Co Ltd (the “Terminal”).
Shortly after the incident, the Owners of the Milano
Bridge constituted a limitation fund in South Korea.
As a matter of Korean law, the limitation amount
was to be determined by reference to the law of the
flag of the vessel which, in this case, meant
Panamanian law. Under Panamanian law, the limit
was as prescribed by the LLMC 1976 in its original
form, without any subsequent increase or
amendment. The relevant limitation figure was thus
approximately US$ 24m. There were also a number
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In July 2020, the Terminal also commenced
proceedings in Japan, where the Owners of the
Milano Bridge are incorporated. The limitation
amount under Japanese law would be essentially
the same as that under Hong Kong law.

In order to obtain a stay, the applicant will have to
establish: first, that Hong Kong is not the natural or
appropriate forum; and second, that there is
another available forum which is clearly or distinctly
more appropriate than Hong Kong. If the applicant
can establish both of those things, then the plaintiff
must show that he will be deprived of a legitimate
personal or juridical advantage if the action is tried
in a forum other than Hong Kong. If that is
established, the Court will balance the advantages
of the alternative forum with the disadvantages
which the plaintiff may suffer.

The Terminal served its Statement of Claim in the
Hong Kong proceedings commenced by the arrest
of the CMA CGM Musca. The Owners then sought
a stay of the Hong Kong proceedings, on grounds
of forum non conveniens. The application for a stay
was heard by the Admiralty Judge.

In this case, it was common ground that Hong Kong
was not the natural or appropriate forum. That was
evidently South Korea, given that all the relevant
events happened there. However, the Terminal
contended both that South Korea was not clearly or
distinctly the more appropriate forum and that it
would be deprived of a legitimate juridical
advantage if compelled to proceed in South Korea,
owing to the lower limitation amount that would
apply. Indeed, the Terminal sought to argue that
this latter point was decisive and that the Court was
in fact obliged to dismiss the application for a stay.

The test to be applied

The Court decision

In deciding matters of this kind, the Hong Kong
courts apply the test as set out by the House of
Lords in The Spiliada, as endorsed by the Hong
Kong Court of Final Appeal in SPH v. SA.

The Owners were successful on all issues in
dispute, and a stay of the Hong Kong action was
accordingly granted.
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The Court found that most connecting factors
pointed to South Korea. The most that could be
said for Hong Kong was that the Court was
available and that jurisdiction had been established
by the arrest of the CMA CGM Musca. However,
several important witnesses were based in South
Korea and much of the relevant documentation
would inevitably be in Korean. It was also not
disputed that the law applicable to the incident was
Korean law. It followed that South Korea was
clearly and distinctly the more appropriate forum.
Whilst it was accepted that the availability of a
higher limitation amount in Hong Kong was a
juridical advantage for the Terminal, the Court
rejected the submission that this was decisive. The
loss of this advantage would not, by itself, justify the
refusal of a stay in circumstances where the
connection with Hong Kong was otherwise weak.
This was particularly the case where, as here, the
plaintiff came from the alternative forum.
Comment
The decision will be welcomed by shipowners
seeking to limit their liability under the various
limitation regimes. Had a stay not been granted in
this case, in which the only connection to Hong
Kong was the arrest of a sister ship, then it would
have become difficult to think of any case in which
a stay would be granted in the face of a lower
limitation amount elsewhere. The practical effect
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would have been that arresting in Hong Kong would
entitle the arresting party to proceed there in any
case where the limitation amount in Hong Kong
was higher than that available elsewhere. In other
words, the availability of a higher limitation amount
would have been decisive, to the exclusion of all
else. That would have been a surprising and
unwelcome conclusion.

Nevertheless, on the facts in this case, South Korea
was clearly the natural forum and the various
connecting factors largely pointed to that forum as
well. In other less clear-cut cases (for example,
collisions occurring on the high seas), the Hong
Kong Court is less likely to grant a stay. This was
demonstrated in the series of decisions arising from
the collision between the vessels CF Crystal and
Sanchi, which were referred to extensively in this
case.
The Terminal has sought leave to appeal.
The authors of this article acted for the successful
Owners in this matter.
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Anti-suits revisited: a welcome reminder of the
applicable principles
ZHD v. SQO (Precious Sky) [2021] EWHC 1262
(Comm)
In the latest in a series of shipping disputes
involving anti-suit injunctions, the Court has once
again granted an interim anti-suit injunction
restraining a cargo claimant from continuing
proceedings, this time in the Vietnamese courts, in
breach of a London arbitration agreement in a bill of
lading. The decision provides a welcome reminder
of the applicable principles, particularly relating to
delay, that the Court will consider in deciding
whether to grant an injunction.
The background facts
The case concerned a cargo of corn carried on
board the Owners’ vessel under a bill of lading on
the standard Congenbill 1994 form with the
customary conditions of carriage on the reverse.
Clause 1 of the conditions stipulated: "All terms and
conditions, liberties and exceptions of the
charterparty dated as overleaf, including the law
and arbitration clause, are herewith incorporated."
The bill of lading referred on its face to a subcharter dated 18 April 2019 between O and M. This
sub-charter provided for English law and London
arbitration in accordance with the English
Arbitration Act 1996.
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On arrival at the Vietnamese discharge port in
September 2019, issues with the cargo were
identified by cargo surveyors and SQO, the notify
party under the bill of lading, applied to the
Vietnamese Court for the arrest of the Vessel. The
Vessel was released on 11 October 2019, after the
Owners procured the issuance of a bank guarantee
as security for SQO’s claim.

The Vietnamese proceedings
The Owners were concerned that SQO might seek
to issue substantive proceedings before the
Vietnamese Court. Therefore, as a pre-emptive
measure, they submitted an ‘opinion’ to the
Vietnamese Court on 30 October 2019, drawing the
Court's attention to the likely existence of the
London arbitration agreement and arguing that the
Court should refuse to ‘enrol’ SQO’s statement of
case or reject it if already enrolled. As a matter of
Vietnamese procedural law, ‘enrolling’ is to accept
the claim without definitively accepting jurisdiction.
SQO in fact issued its statement of claim against
the Owners on 20 August 2020, nearly a year later.
The case was enrolled by the Vietnamese Court in
November 2020 and served on the Owners in
December 2020. The Owners immediately objected
to the Vietnamese Court’s jurisdiction and were
ordered by the Court to provide further information.
Little had happened in the proceedings since then,
save for the Owners applying for an extension of

time to provide such evidence. On 20 April 2021,
the Owners provided the Vietnamese Court with an
opinion setting out the text of the arbitration clause
from the sub-charter.
Around the same time, the Owners commenced
London arbitration proceedings against SQO in
respect of the dispute arising under the bill of lading
and, on 29 April 2021, applied to the English Court
for an anti-suit injunction.
The Commercial Court decision
In considering whether it should grant an anti-suit
injunction, the Court had to be satisfied that, on a
balance of probabilities, SQO had breached the
agreement to arbitrate.
The three relevant questions were:

1. Could the Owners show to a high degree of
probability that there was an arbitration clause
binding on SQO, of which SQO was in breach
by pursing the Vietnamese action?
2. If so, had the application been made promptly
and before the foreign proceedings were too far
advanced?
3. Were there strong reasons not to grant the antisuit injunction?
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The answer to the first two questions was ‘yes’.
Furthermore, there were no strong reasons not to
grant the injunction.
As to (1), SQO was held to be bound by the English
law and arbitration clause in the sub-charter as
incorporated into the bill of lading. As the lawful
holder of the bill of lading, and having taken
delivery of the cargo and made a claim in respect of
it, SQO was subject to the original contracting
party's liabilities which included the obligation to
resolve any disputes covered by the arbitration
agreement by way of arbitration. Furthermore, the
claim brought in Vietnam by reference to the bill of
lading and to the Owners' carriage of the cargo
under the bill of lading was covered by the wide
wording of the London arbitration clause ("any
dispute arising out of").
On (2), applications for injunctive relief must be
made promptly, both in the interests of fairness to
the respondent and in the interests of comity
towards the overseas court. Although the Owners
did not seek interim anti-suit injunctive relief
immediately in December 2020 and instead chose
to contest jurisdiction, they had not engaged in the
proceedings on the merits. The four month delay in
making the application was said to be of less
importance than the extent to which the
Vietnamese proceedings had progressed in that
time. The granting of the injunction would lead to
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little waste of judicial resources in the Vietnamese
Court and there was no prejudice to SQO as a
result of the application then being made. As such,
the delay would not be a reason to refuse injunctive
relief.
As to (3), the Court found that the Vietnamese
Court had not yet accepted jurisdiction but even if it
had, this would not necessarily bar the injunctive
relief. The Court also accepted that the Owners had
not submitted to the Vietnamese Court’s
jurisdiction. The most significant consideration was
whether SQO could take a point on limitation on the
basis that their claim in London arbitration would
now be time-barred because of the one year Hague
Rules time limit. However, the Court stated that the
time bar was the product of SQO's own
unreasonable decision not to commence arbitration
proceedings in time. Further, even if the Owners
had applied for the anti-suit injunction immediately
after they were served with the Vietnamese
proceedings in December 2020, SQO would still
have been time-barred. Therefore, this was no
reason not to grant the interim anti-suit injunction.

in considering a delay in circumstances where the
injunction would produce little interference with the
Vietnamese proceedings and no unfair prejudice
would be suffered by the respondent. These
circumstances were perhaps unusual and the most
prudent course of action for any shipowner faced
with foreign proceedings brought in breach of a
London arbitration agreement remains to apply
promptly for an anti-suit injunction.

Paul Crane
Partner, London
T. +44 (0) 20 7481 0010
PaulCrane@incegd.com

Comment
Although the general rule is that applications for
injunctive relief must be made promptly, this case
demonstrates that the significance of any delay will
depend on all the circumstances of a particular
case. Here the Court was willing to be more flexible

Sophie Henniker-Major
Managing Associate, London
T. +44 (0) 20 7481 0010
sophiehenniker-major@incegd.com
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Failure to acknowledge service of in rem
collision claim results in default judgment
Tecoil v. Owners of Poseidon [2020] EWHC 393
(Admlty)
A recently reported Admiralty Court decision has
confirmed that judgment in default of an
acknowledgment of service may be obtained in an
in rem collision claim. On the current wording of the
relevant procedural rules, this was not immediately
clear.
The background facts
In July 2018, the Tecoil Polaris was at a berth at
Albert Dock in Hull. The ship was stationary,
without power or crew. A second vessel, the
Poseidon, was manoeuvring in the dock and
collided with the Tecoil Polaris, which was pushed
heavily against the quay side, causing considerable
damage.
Tecoil Polaris’s Owners, Tecoil Shipping Ltd
(“Tecoil”), obtained security from the Poseidon’s
insurers. The letter of undertaking provided for
additional security to be given, if the original
security proved insufficient, up to a maximum figure
of US$ 500,000. However, when Tecoil sought
further security from Poseidon’s insurers, the
request was declined.
Tecoil issued an in rem claim against the
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Poseidon’s Owners, seeking damages, interest and
costs. The claim form was served by affixing a copy
of it to the Poseidon’s hull at Hull in accordance
with the provisions of the Civil Procedure Rules
(CPR).
The Poseidon’s Owners did not file an
acknowledgement of service within the time
permitted or at all. Tecoil applied for judgment in
default of acknowledgement of service, with
damages to be assessed.
The Admiralty Court decision
The Court considered whether it had jurisdiction to
grant judgment in default of acknowledgment of
service in an in rem collision claim.
CPR 61, which deals with admiralty claims, does
not explicitly say that the claimant in an in rem
collision action may obtain judgment in default of
acknowledgment of service by the defendant.
Whilst CPR 61 provides that judgment in default of
acknowledgment of service is available for in rem
claims, other than collision claims, the only
circumstance in which CPR 61 refers to default
judgment in an in rem collision claim is where one
party has filed a collision statement of case and the
other has not done so within the time allowed.

The relevant authorities cited to the Court took the
view that the only circumstance in which default

judgment may be obtained in an in rem collision
claim is where there has been a failure to serve a
collision statement of case. The issue for the Court
was whether CPR 61 is intended to restrict the
circumstances in which default judgment is
available in an in rem collision action. Alternatively,
where CPR 61 is silent on the failure to serve an
acknowledgment of service in an in rem collision
action, does CPR 12 (dealing with default
judgments generally) enable a claimant to obtain
default judgment under that provision?
It was clear that CPR 61.9(2) is the only rule in
CPR 61 dealing expressly with the availability of
default judgments in collision claims. However, that
sub-section only deals with the situation where
there has been a failure to file a collision statement
of case. Tecoil argued that there is a lacuna in the
CPR and that the Court ought to be able to give
judgment in default of an acknowledgment of
service in an in rem collision claim. Otherwise, if the
Court could only give judgment in default of a
collision statement of case, the defendant could
unjustly deprive the Court of the power to give
default judgment at all by not acknowledging
service of the claim (because the obligation to file a
collision statement of case is contingent upon an
acknowledgment of service having been filed).
Tecoil also pointed out that CPR 61.9(3)(b)
specifically refers to the provisions of CPR 12 for
default judgment applications.
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The Court stated that there was no sensible reason
why a judgment in default of an acknowledgment of
service may not be allowed in a collision claim.
CPR 61.9 draws a distinction between other in rem
claims and collision claims because, in a collision
claim, the procedure is different and no defence is
filed. The CPR do not contain a provision expressly
preventing judgment in default of acknowledgment
of service in an in rem collision claim. Moreover,
CPR 12 is applicable to all claims, unless
specifically excluded by another rule. Therefore, the
Court could order default judgment and, in this
case, it was appropriate to do so. The Court added
that the Rules Committee might in due course
consider amending the wording of CPR 61.9 so as
to carve out only a failure to file a defence from the
collision claims default judgment regime (because
no defence is required).

Pursuant to CPR 61 and a requirement particular to
Admiralty in rem claims, Tecoil was obliged to
prove its claim to the Court’s satisfaction in order to
obtain default judgment. Having viewed a CCTV
recording of the Poseidon’s navigation in the Albert
Dock and also read Tecoil’s collision statement of
case (which it had voluntarily filed), the Court
concluded both that the collision in fact occurred
and that the Poseidon was solely to blame.
The Court, therefore, awarded Tecoil damages,
interest and costs. However, it refused to award
Tecoil enhanced costs under CPR Part 36, which
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may be sought in circumstances where a claimant
obtains a judgment “at least as advantageous to the
claimant as the proposals contained in a claimant’s
Part 36 offer”. This was because the offer had been
made to Poseidon’s insurers (Poseidon’s Owners
having not participated in the proceedings at all),
but the insurers were not themselves party to the
proceedings. Furthermore, the offer (like the
judgment) had been made partly in Sterling and
partly in Euros and, when the two components were
looked at in the same currency, the settlement offer
was in fact higher than the judgment amount.
Comment
As noted above, CPR 61 provides an additional
requirement that an applicant for judgment in
default in an Admiralty in rem claim must provide
evidence to prove its claim to the Court’s
satisfaction. Therefore, even if there is a failure to
acknowledge service (as here), there is an
additional and significant burden to overcome. In
this case, the CCTV footage provided sufficient
evidence in support of the claim but this will not
always be the case. An applicant may need to rely
on the available electronic evidence, including VDR
and AIS plotting, to establish fault. Whilst the Court
may not be presented with evidence to the contrary,
the exercise is considerably more onerous than
simply establishing a failure to acknowledge
service.

This article was co-authored by Trainee Solicitor at
Ince, Charlie Boyles.

Charles O’Connor
Partner, London
T. +44 (0) 20 7481 0010
charlesoconnor@incegd.com
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