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Supreme Court confirms defective passage 

plan may render vessel unseaworthy 

Alize 1954 and CMA CGM SA v. Allianz Elementar 

Versicherungs AG & Others (CMA CGM Libra) 

[2021] UKSC 51

In an important and detailed judgment, the 

Supreme Court has clarified the scope of a carrier’s 

obligation to exercise due diligence to provide a 

seaworthy ship before and at the beginning of the 

voyage and also given additional guidance on the 

‘nautical fault exception’ in the Hague and Hague-

Visby Rules. Lord Hamblen, with whom the other 

Justices agreed, gave the judgment and dismissed 

the Owners’ appeal.

The background facts

In May 2011, the containership, CMA CGM Libra 

grounded whilst leaving Xiamen, China, laden with 

cargo and bound for Hong Kong. Shortly after 

dropping the pilot, the Master navigated outside the 

dredged and buoyed fairway and the ship ran 

aground in water where the Admiralty chart 

indicated ample depth.

Following the grounding, the Owners declared 

general average (GA) and sought contributions 

from cargo interests towards a GA claim of some 

US$ 13 million. While about 92% of cargo interests 

contributed in GA, the remaining 8% refused to pay. 

They alleged that the ship was unseaworthy, that 

the Owners had not exercised due diligence before 

and at the beginning of the voyage to make the ship 

seaworthy, and that the unseaworthiness resulted 

in the grounding. The cargo interests submitted that 

this was a breach of the Owners’ obligation under 

Article III, Rule 1 of the Hague/Hague-Visby Rules 

to exercise due diligence to make the vessel 

seaworthy before and at the beginning of the 

voyage. The Rules were incorporated into the 

contracts of carriage, and the breach amounted to 

actionable fault within the meaning of the York-

Antwerp Rules, such that no GA was due, so said 

the cargo interests.

The Admiralty Court decision

The Admiralty Judge, Teare J, held that the 

navigation of the ship was negligent and that the 

ship’s passage plan was defective. The working 

chart in the passage plan did not specifically refer 

the navigator to the terms of a Notice to Mariners, 

issued in 2010, which stated that “numerous depths 

less than the charted exist within and in the 

approaches to Xiamen”. The navigator was, 

therefore, not warned of the grave dangers of 

straying outside the fairway. In 1999, the IMO 

adopted the Guidelines on Passage Planning, 

which require berth-to-berth passage planning, 

including indications on charts of “all areas of 

danger”. In the Court’s view, a prudent owner would 

not have allowed the vessel to depart from Xiamen 

with a passage plan that was defective in the 

manner identified. The Judge added that if a vessel 

carried a chart which the officers had failed to 

update, or a passage plan that was defective 

because it lacked a required warning of ‘no go’ 

areas, then those defects were capable of 

rendering the vessel unseaworthy at the beginning 

of the voyage. 

The Judge dismissed the argument that passage 

planning was an element of navigation, not of 

seaworthiness. The Owners’ obligation under 

Article III, Rule 1 of the Hague Rules was not 

subject to the ‘nautical fault exception’ in Article IV, 

Rule 2(a). Therefore, if there was a causative 

breach of Article III, Rule 1, the fact that a cause of 

the casualty was also negligent navigation would 

not protect the carrier from liability. Further, while 

the duty to make the ship seaworthy was not 

absolute, the Owners had a non-delegable duty to 

exercise due diligence and they remained liable for 

the negligence of any parties who carried out the 

duty on their behalf – here, the Master and Second 

Officer – who could have prepared a proper 

passage plan with reasonable care and skill, but did 

not do so. 

The Admiralty Judge concluded that the defective 

passage plan was causative of the grounding as, 

had there been an explicit warning on the chart 

about the charted depths being unreliable, the 

Master would not have strayed outside the buoyed 

fairway. Therefore, the breach caused the loss and 

there was actionable fault, such that the cargo 

interests were not liable in GA.
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The Court of Appeal decision

The Court of Appeal upheld this decision, rejecting 

the argument that passage planning was a record 

of a navigational decision and so could not render a 

vessel unseaworthy. Rather, the Article III, Rule 1 

obligation was an overriding obligation, not subject 

to the exceptions to liability in Article IV, Rule 2 and 

acts of negligent navigation before or at the 

commencement of the voyage could render the 

vessel unseaworthy. Further, it did not matter 

whether the defect was a one-off incident or a 

systemic failing. Both were capable of constituting 

unseaworthiness. The Court of Appeal also found 

that there was no difference, for these purposes, 

between charts that were defective because they 

had not been updated (which could clearly 

constitute unseaworthiness) and charts that had not 

been updated with necessary warnings, as part of 

passage planning.

The Court of Appeal then rejected the Owners’ 

attempt to distinguish between acts of the crew in 

their capacity as carriers (for which the Owners 

were responsible) and acts of the crew in their 

capacity as navigators (for which the Owners were 

not responsible). Once the Owners had assumed 

responsibility for the cargo as carriers, all the acts 

of the Master and crew in preparing the vessel for 

the voyage were performed qua carrier, even if they 

were acts of navigation before and at the 

commencement of the voyage. The Owners were, 

therefore, responsible for all such acts as a 

consequence of their non-delegable duty under 

Article III Rule 1.

The Supreme Court decision

The Owners sought to argue that the Hague Rules 

draw a distinction between: (i) the vessel’s fitness 

for safe navigation on the one hand, which 

concerns the carrier’s duty to provide a seaworthy 

ship; and (ii) the navigation and/or management of 

the vessel by the crew on the other hand, which is 

subject to the nautical fault exception in Article IV, 

Rule 2(a) of the Hague Rules (“Neither the carrier 

nor the ship shall be responsible for loss or damage 

arising or resulting from…(a) Act, neglect, or default 

of the master, mariner, pilot, or the servants of the 

carrier in the navigation or in the management of 

the ship”). 

The Owners further contended that to render the 

vessel unseaworthy, a defect must be an attribute 

of the vessel. They argued that passage planning 

was navigating, that a navigational decision was not 

an attribute of the ship, that a passage plan was a 

set of navigational decisions and that a defective 

passage plan did not render the underlying chart 

defective. Therefore, they said, the defective 

passage plan did not render the vessel 

unseaworthy and they were not liable because of 

the nautical fault exception.

The Supreme Court rejected these arguments. It 

cited existing authority confirming that where there 

is a causative breach of the Article III, Rule 1 

obligation to exercise due diligence to make the 

vessel seaworthy before and at the beginning of the 

voyage, the carrier cannot rely on the Article IV, 

Rule 2 exceptions. The Court reiterated that the 

Article IV, Rule 2 exceptions apply to the Article III, 

Rule 2 obligations (“the carrier shall properly and 

carefully load, handle, stow, carry, keep, care for, 

and discharge the goods”), but not to the Article III, 

Rule 1 obligation to exercise due diligence to make 

the vessel seaworthy before and at the beginning of 

the voyage. The Article III, Rule 1 obligation is an 

overriding obligation, any causative breach of which 

would render the carrier liable for loss or damage 

caused.

Consequently, the Supreme Court rejected the 

Owners’ category-based distinction between 

seaworthiness and navigation. Instead, it held that 

seaworthiness and navigation are not mutually 

exclusive. Negligent navigation may cause 

unseaworthiness and, if the act of negligent 

navigation or management occurred before the 

commencement of the voyage, the carrier would be 

liable. The Supreme Court, therefore, upheld the 

temporal distinction emphasised by the Court of 

Appeal, which stated that: “The fact, however, that 

the seaworthiness obligation under article III rule 1 

only applies before and at the beginning of the 

voyage necessarily imports temporality. 
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The carrier will be liable for a negligent act of 

navigation or management which causes the vessel 

to become unseaworthy before and at the 

beginning of the voyage, but not so liable if the 

same act does so after the voyage has 

commenced.”

The Supreme Court observed that this did not 

mean that the Article IV, Rule 2 exceptions are 

inapplicable prior to the voyage; they could be 

relied on in relation to an alleged breach of Article 

III, Rule 2 at any time from when the goods come 

into the care of the carrier, but not in relation to a 

causative breach of Article III, Rule 1. 

The Supreme Court also rejected any alleged 

distinction between an act of navigation or 

management which causes unseaworthiness and 

an act which is itself the unseaworthiness as 

unprincipled. What matters instead is the fact of 

unseaworthiness. As to that, the Court rejected too 

the Owners’ suggested ‘attribute threshold’, 

whereby it was necessary to identify an attribute of 

the vessel which threatened the safety of the vessel 

or her cargo to establish unseaworthiness. Instead, 

the Court favoured the ‘prudent owner test’ 

(whether a prudent owner would have required the 

relevant defect, had he known of it, to be made 

good before sending his ship to sea) as an 

appropriate test, though the Court acknowledged 

that it was not a universal test of unseaworthiness 

and might not be appropriate in some exceptional 

circumstances “at the boundaries of 

seaworthiness”. However, generally, it is a helpful 

test and adaptable to differing and changing 

standards.

As to the importance of passage planning, the 

Supreme Court held that “There can be no doubt 

that a vessel would be unseaworthy if she began 

her voyage without a passage plan. The same must 

be true if she did so with a defective passage plan 

which endangered the safety of the vessel.”

The Supreme Court held that if a defect was 

remediable, that might mean that a vessel was not 

unseaworthy. If, for example, an open “porthole is 

inaccessible, then it would not reasonably be 

expected to be closed during the voyage and so the 

prudent owner would require the defect to be made 

good before sending the vessel to sea and the 

vessel would be unseaworthy. If, on the other hand, 

it is easily accessible then it would reasonably be 

expected to be closed by the crew as and when the 

need to do so arose and the vessel would not be 

unseaworthy.” This line of argument was accepted. 

However, when applied to the present case, the 

Supreme Court held that the fact that the defective 

passage plan could have been remedied did not 

assist the Owners as the requisite noting and 

marking up ought to have been done as part of the 

planning stage and was unlikely to be revisited as 

part of the execution stage, after the vessel had 

departed. Teare J’s conclusion that it was 

inconceivable that a prudent owner would allow the 

vessel to depart on her voyage with a passage plan 

which was defective in the manner found was, 

therefore, approved, as were his other findings on 

unseaworthiness, which the Supreme Court 

described as “unassailable”.

The Owners’ alternative case that, as long as the 

carrier had equipped the vessel properly for safe 

navigation, the failure by the crew to navigate safely 

was not a lack of due diligence by the carrier, such 

that there was no breach of the Article III, Rule 1 

obligation, was rejected as “novel and unsound”. 

The Owners had argued that the crew’s failure was 

outside the carrier’s “orbit” of responsibility. The 

Supreme Court confirmed the non-delegable duty 

of exercising due diligence by reference to The 

Muncaster Castle [1961] 1 Lloyds Rep 57 and 

stated that: “The obligation on the carrier to 

exercise due diligence to make the vessel 

seaworthy requires that due diligence be exercised 

in the work of making the vessel seaworthy, 

regardless of who is engaged to carry out that 

task.” That said, the Court explained the limits to 

the carrier’s duty to exercise due diligence: the 

carrier may not be liable for a lack of due diligence 

before the vessel “comes into his orbit” and 

similarly before cargo “comes into his orbit”, but 

“the carrier may nevertheless be liable if the defect 

or danger would be reasonably discoverable by the 

exercise of due diligence once the vessel or cargo 

has come within its control”. 
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In this case, the lack of due diligence occurred 

when the vessel and cargo were firmly within the 

Owners’ “orbit” and Teare J was, therefore, right to 

hold the Owners liable for the failure to exercise 

due diligence by their crew.

Comment

The crucial enquiries in a potential situation of 

unseaworthiness, therefore, are: (i) when did the 

error occur?; (ii) did the error render the vessel 

unseaworthy?; and (iii) if so, were the error and the 

resultant unseaworthiness causative of the loss? If 

the error occurred before or at the commencement 

of the voyage and, applying the prudent owner test, 

the vessel was unseaworthy, this may result in 

liability for the carrier, if the unseaworthiness 

caused the loss. 

The Supreme Court decision puts beyond doubt 

that a vessel with no passage plan or a defective 

passage plan which endangers the safety of the 

vessel will be unseaworthy. In casualty cases, we 

anticipate that cargo interests will demand early 

disclosure of passage plans. Shipowners should 

continue to ensure, and record, compliance with 

proper systems and procedures, including passage 

planning, before and at the beginning of the 

voyage, as well as recording compliance with 

systems and procedures during the voyage. Charts 

should, of course, be kept fully up to date. It will be 

interesting to see how electronic charts and 

automatic updates, including Notices to Mariners, 

affect the position.  

Whilst passage planning is essential, as the 

Supreme Court observed, “in many cases it will be 

the failure to properly and carefully navigate the 

vessel during the voyage that is the cause of the 

loss rather than any prior defect in passage 

planning. A different conclusion was reached on the 

particular facts of the present case because (i) the 

defect in the passage plan was found to have a 

decisive influence on the master’s critical decision 

to leave the fairway and (ii) the danger was one 

which was not sufficiently visible or otherwise 

detectable to be avoided by the exercise of due 

navigational care.” Therefore, the same result will 

not always follow on different facts and causation 

will be hard fought in other cases. 

A carrier’s Article III, Rule 1 obligations vis-à-vis 

specific cargo are determined by reference to the 

contractual voyage (as set out in the contract of 

carriage, usually the bill of lading), with the 

obligation to make the vessel seaworthy arising at 

the commencement of that contractual voyage. 

Parties should, therefore, check carefully the 

contractual voyage agreed in the bill of lading. 

Where, as in the container trade, a ship is calling at 

multiple ports in rotation and a defect in a passage 

plan results in a casualty on a particular leg of the 

rotation, the owners may only be liable in respect of 

cargo loaded at the port preceding the casualty (i.e. 

where causative unseaworthiness occurred). In 

such a case, the issue may be whether the owners 

are obliged (and whether it is possible) on 

departure from the first port to have prepared a 

berth-to-berth passage plan for all intended port 

calls, or if it is sufficient to have a passage plan only 

for the first leg of the voyage and appropriate 

documents and systems in place for the drafting of 

passage plans for subsequent ports.

The Supreme Court also acknowledged that there 

would potentially be “exceptional cases at the 

boundaries of seaworthiness” to which the prudent 

owner test does not apply because the defect does 

not impact the vessel’s safety. In those cases, it 

might be necessary to consider first whether the 

defect relied on sufficiently affects the vessel’s 

fitness to carry the goods safely on the contractual 

voyage such that seaworthiness comes into play. 

However, the Court did not clarify how to identify 

these boundaries of unseaworthiness, which 

arguably leaves room for future argument and 

debate.

Charles O’Connor

Partner, London

T. +44 (0) 20 7481 0010 

charlesoconnor@incegd.com 
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What does demurrage cover?

K Line PTE Ltd v. Priminds Shipping (HK) Co Ltd 

(Eternal Bliss) [2021] EWCA Civ 1712

The Court of Appeal has handed down an 

important judgment in which it overturned a 

first instance decision as to when an owner can 

claim damages for delay, as well as demurrage.

Demurrage provisions provide an agreed or 

liquidated figure for the damages payable for 

detaining the vessel beyond the agreed laydays. 

Typically, an owner’s loss will be the loss of income 

during this overrun and demurrage is often thought 

to be a pre-estimate of this loss, binding on both the 

owner and the charterer. What is the position if the 

owner also suffers an entirely different type of loss? 

Can the owner recover this as well or is the owner 

bound by and limited to the agreed demurrage 

rate?  

Such losses can arise in two different situations. It 

may be that the charterer has committed two 

breaches of contract - failure to load or unload 

within the laydays and another separate breach. If 

this is the case and the loss flows from the separate 

breach, the loss is recoverable. However, what if 

there was only one breach? That was the situation 

that the Court had to assume had happened in this 

case.  

In previous cases and articles, there have been two 

schools of thought – one of which considered that 

demurrage covered all losses and the other that it 

only covered the claim for the loss of use of the 

vessel during the detention.

The background facts

The Owners chartered the vessel to carry soya 

beans to China. After tendering notice of readiness 

at the discharge port, the vessel remained at 

anchor for 31 days because of congestion and lack 

of storage space. Once she started discharging, the 

cargo receivers alleged that the cargo was caked 

and mouldy. They demanded security and 

eventually the cargo claim was settled for 

approximately US$1 million. Could the Owners 

recover this sum from the Charterers for breach of 

their obligation to discharge the vessel within the 

laydays?

The Commercial Court decision

The Court conducted an exhaustive review of the 

authorities. It held that damages could be 

recoverable in addition to demurrage, even where 

there was only one breach of contract if the nature 

of the damage suffered by the Owners was of an 

entirely different type to the loss of use of the 

vessel as a freight-earning chattel during the period 

of detention. 

The Court of Appeal decision

On appeal, the Court of Appeal unanimously 

overturned this decision. The Court of Appeal 

stated that it was open to parties expressly to agree 

that demurrage covered all or only some of the 

losses flowing from a breach of the laytime 

obligation. However, its task was to decide what the 

term “demurrage” was understood to mean by 

those involved in shipping in a case such as this 

one, where there was no express statement as to 

what was covered by the term. 

Similarly to the Commercial Court, the Court of 

Appeal reviewed the key decisions but took a 

different view and decided that those authorities 

and the text books did not provide a decisive 

answer. The Court of Appeal, therefore, 

approached the issue as a matter of principle. It 

decided that unless the contract indicated 

otherwise, demurrage covered all losses. 

Therefore, if owners sought to recover damages in 

addition to demurrage arising from delay, they had 

to prove a breach of a separate obligation.

The Court of Appeal came to this view for a number 

of reasons including the following:

1. The Owners’ construction would deprive the 

demurrage provision of some of the certainty 

that liquidated damages clauses are intended 

to provide and which avoid disputes of this 

nature. Therefore, if the parties want only 

certain losses to be covered, they should use 

clear words to say so. 
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2. Any other decision would inevitably lead to 

arguments as to whether a particular loss was 

or was not of a type covered by the clause.

3. Insurance, including P & I insurance, was part 

of the costs of running the vessel and the 

consequence of the Owners’ interpretation 

would be to “transfer the risk of unliquidated 

liability for cargo claims from the owner who 

has insured against it to the charterer who has 

not”.

4. Allowing the appeal would produce clarity and 

certainty while leaving it open to individual 

parties or industry bodies to stipulate for a 

different result if they wished to do so.

Comment

We may not have heard the last of this matter as 

the Owners are seeking to appeal the decision to 

the Supreme Court. If the decision is not disturbed, 

it is likely to provide certainty as the Court of Appeal 

predicted. However, it will be interesting to see 

whether, in future, owners or BIMCO take up the 

Court’s invitation to stipulate a narrow definition of 

demurrage in their voyage charterparties and 

whether charterers will accept this. 

The decision may also lead to owners arguing that 

other breaches of charterparty have been 

committed, including breaches of implied terms.

Jenny Efstathiou

Senior Associate, London

T. +44 (0) 20 7481 0010

JennyEfstathiou@incegd.com

William Chetwood

Partner, London

T. +44 (0) 20 7481 0010 

WilliamChetwood@incegd.com
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“Zoned out”: Court confirms applicable time 

zone for notification of demurrage claims

Euronav N.V. v Repsol Trading S.A. (M/T Maria) 

[2021] EWHC 2565 (Comm)

The Court has confirmed that, in the absence of 

express provision in a voyage charterparty stating 

how time should be computed in calculating the 

period for the notification of demurrage claims, the 

local time and date at the place of discharge 

determines the date of completion of discharge. 

Such a conclusion reduces the risk of confusion 

where different time zones may be in play. In this 

case, the result was that the Owners’ demurrage 

claim was time-barred.

The background facts

This was a dispute between the Belgian Owners of 

the Vessel and the Spanish Charterers arising out 

of a voyage charterparty on an amended Shellvoy 6 

form. The charterparty provided for English law and 

the exclusive jurisdiction of the English courts. The 

voyage was for the carriage of a cargo of crude oil 

from Brazil to one or two ports on the West Coast of 

the USA, from Los Angeles to San Francisco. In 

this instance, the cargo was discharged in Long 

Beach, California. 

At the time of disconnection of hoses, it was 21:54 

on 24 December 2019 in Long Beach, California, or 

06:54 on 25 December 2019 in the CET time zone 

and 05:54 on 25 December 2019 in the GMT time 

zone. The Vessel spent a total of 151 hours and 48 

minutes on demurrage, which equated to the sum 

of US$ 487,183.12. 

Clause 15(3) of the charterparty dealt with the 

presentation of demurrage claims and provided 

that:-

“Owners shall notify Charterers within 60 30 days 

after completion of discharge if demurrage has 

been incurred and any demurrage claim shall be 

fully and correctly documented and received by 

Charterers, within 90 days after completion. If 

Owners fail to give notice of or to submit any such 

claim with Documentation provided available, as 

required herein, within the limits aforesaid, 

Charterers’ liability for such demurrage shall be 

extinguished.”

The charterparty further provided for the notification 

of demurrage claims and supporting documents to 

be served on the Charterers’ (Brazilian) brokers. 

However, there were no general provisions dealing 

with the computation of dates and time. 

On 24 January 2020 (in any conceivably relevant 

time zone), the Charterers received an email from 

the brokers putting forward the Owners’ demurrage 

notice.

The Charterers asserted that the claim for 

demurrage was time-barred on the basis that the 

notification of the claim had not been made in 

accordance with clause 15(3). They submitted that 

discharge was completed on 24 December 2019, 

as per the local time at the place of discharge, and 

that the time for notification started counting from 

25 December 2019, meaning that the last date for 

notification was 23 January 2020 and the Owners 

were, therefore, one day late in presenting their 

demurrage claim notice. 

The Owners argued that discharge was completed 

on 25 December 2019 according to one of the 

European time zones (CET or GMT). CET should 

apply as the time zone of the recipient of the notice 

(the Charterers), alternatively of the giver of the 

notice (the Owners). Otherwise, GMT should apply 

because the charterparty was governed by English 

law. On this analysis, the Owners would have had 

until 24 January 2020 to make the notification and, 

therefore, the demurrage claim was presented in 

time. 

The Commercial Court judgment

The Court found in favour of the Charterers and 

held that the date of completion of discharge should 

be determined according to the time zone of the 

place where the discharge had occurred i.e. 

California. The demurrage claim was, therefore, 

notified out of time. 

The Court explained that the ordinary and natural 

approach was to allocate to an event the date that 

was current in the place where the event occurred. 
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Furthermore, the discharge of cargo was a tangible 

physical event, which occurred at a specific location 

and in a particular local time zone and it was 

customary for this date and time to be recorded in 

contemporaneous documents, such as the 

Statement of Facts and any laytime calculations. 

The Court also recognised that the date of 

discharge was significant not only for the purposes 

of notification of demurrage claims, but it also: (i) 

represented the end of the contractual service to 

the shipper; (ii) ended the running of laytime or 

demurrage; and (iii) was generally the starting point 

for the time limit for cargo claims under the Hague-

Visby Rules (which applied to any cargo claims 

under this charterparty). In the Court’s view, 

therefore, it would be illogical if there were more 

than one date of discharge used for different 

purposes. The use of local time at the place of 

discharge provided a single, clear and easily 

ascertainable date and time which promoted 

certainty and reduced the risk of confusion.  

Comment

Parties are free to agree express provisions dealing 

with the computation of time in their charterparties 

and some standard forms, such as BP Time 3, 

already provide that a specific time zone should be 

used for all calculations. Where there is no such 

express clause, this decision helpfully clarifies how 

the date of completion of discharge should be 

determined. 

The dispute also serves as a timely reminder to 

owners not to leave notification of a demurrage 

claim to the last minute, particularly where different 

time zones are involved. Had notice been given at 

least a day earlier in this case, the Owners might 

have recovered almost US$ 500,000 in demurrage 

and avoided the time and expense of litigation.

Natalie Jensen

Partner, Dubai

T. +971 4 307 6000

nataliejensen@incegd.com

Monika Humphreys-Davies

Senior Associate, Dubai

T. +971 4 307 6000

monikahumphreys-davies@incegd.com
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Court orders specific performance of 

obligations under letter of indemnity

Navig8 Chemical Pools Inc v. Aeturnum Energy 

International Pte Ltd (Navig8 Ametrine) [2021] 

EWHC 3132 (Comm)

This is the latest in a series of recent judgments in 

which the Court has upheld the rights of a 

disponent owner to enforce the terms of a letter of 

indemnity (LOI) against his charterer in a 

charterparty chain, in circumstances in which the 

LOI was given in return for agreeing to discharge 

the cargo without presentation of original bills of 

lading. The decision makes it clear that the Court 

will grant a mandatory injunction or specific 

performance, in addition to damages, as 

appropriate.

The background facts

This was a chemical/product tanker that was time 

chartered on a SHELLTIME 4 form with rider 

clauses. The Claimant time charterer sub-chartered 

the vessel to the Defendant on an amended 

BPVOY4 form with additional terms for a single 

voyage from Thailand to Singapore. 

Both charterparties provided for charterers to 

request disponent owners to discharge cargo 

without production of the original bills of lading by 

invoking owners’ P&I Club LOI wording. 

A cargo of light naptha was shipped under a bill of 

lading issued to the order of Sumitomo Mitsui 

Banking Corporation in Singapore. The Defendant 

then asked the Claimant to discharge the cargo in 

Singapore without presentation of original bills to a 

receiver identified as Hin Leong Trading Pte Ltd 

and invoked the relevant charterparty clause. In 

turn, the Claimant invoked the relevant clause in 

the head charterparty and asked the Head Owners 

to discharge to the named receiver. 

Subsequently, ING bank alleged a misdelivery 

claim against the Head Owners and arrested the 

vessel in Singapore. The Head Owners asked the 

Claimant to invoke the LOI given by the Defendant. 

However, the Defendant failed to provide security to 

procure the release of the vessel within the relevant 

deadline or at all, alleging a lack of liquidity and an 

inability to obtain a suitable bank guarantee.

The Claimant applied for a mandatory injunction. 

This was granted on an interlocutory basis, with the 

judge deciding that the LOI had been invoked and 

its terms engaged. In the judge’s view, the 

Defendant had failed to demonstrate to the Court 

that it was impossible for it to provide security. The 

Defendant subsequently failed in its attempt to have 

this order set aside and the injunction was 

continued. The Defendant did not comply with the 

mandatory injunction and so the Claimant took 

steps to provide the Head Owners with the 

necessary security so that they could get the arrest 

lifted. The Claimant sought to recover its losses 

from the Defendant.

The Commercial Court decision

The Defendant did not participate in the trial 

proceedings. Nonetheless, the Court addressed the 

issues fully. It found as follows:

1. Delivery of the cargo was effected in 

accordance with the Defendant’s instructions 

and the terms of the LOI. The Master was 

obliged to deliver to the party he reasonably 

believed to be the party identified by the 

Defendant, namely Hin Leong, and on the 

evidence, delivery was indeed effected to Hin

Leong. This triggered the Defendant’s 

obligations under the LOI.

2. Pursuant to the LOI, the Defendant was obliged 

to: 

a) indemnify the Claimant in respect of any 

liabilities incurred as a result of delivering 

the cargo in accordance with the 

Defendant’s request; 

b) provide the Claimant or its servants or 

agents with sufficient funds to defend any 

proceedings commenced against them as a 

result (with Head Owners acting as the 

Claimant’s servants/agents when they 

delivered the cargo to Hin Leong); 

c) provide security to secure the release of the 

vessel from arrest and indemnify the 

Claimant from any liability resulting from the 

arrest; and
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d) where the vessel has been released upon 

security being provided by the Head 

Owners, to provide substitute security; 

3. The Defendant had acted in breach of its 

obligations under the LOI.

It was well-established that these obligations could 

be enforced by a mandatory injunction/specific 

performance. Damages would not be an adequate 

remedy in this case. Further, although the 

Defendant had chosen not to participate at trial, it 

remained an active company in Singapore and was 

neither insolvent nor in judicial management. 

Consequently, it might yet comply with the Court’s 

order because of the prospect of contempt 

proceedings against the company and/or its 

directors. Conversely, if the injunction was not 

granted, the Defendant’s strategy of non-

compliance and non-participation to date would 

have been rewarded by the Court. 

This was, therefore, an appropriate case for 

granting specific performance. In addition, the 

Claimant was entitled to damages for breach of the 

LOI which resulted in loss of the use of the vessel 

during her period of arrest. The Claimant was also 

granted declaratory relief: a declaration that the 

Defendant was obliged to indemnify the claimant for 

any liability and losses arising from delivery of the 

cargo without production of original bills; and a 

declaration that, upon request, the Defendant 

should supply the Claimant or Head Owners with 

sufficient funds to defend the arrest proceedings 

and/or any proceedings brought by the Head 

Owners or ING against the Claimant. 

Comment

The decision shows the Court’s readiness to grant 

relief to ensure that an indemnifying party honours 

its obligations. It also usefully demonstrates how 

LOIs work in practice in a charterparty chain.

Reema Shour

Professional Support Lawyer, London

T. +44 (0) 20 7481 0010

reemashour@incegd.com

Jamila Khan

Partner, Piraeus

T. +30 210 455 1000

jamilakhan@incegd.com
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Salt Ship Design AS v. Prysmian Powerlink SRL [2021] EWHC 2633 (Comm)
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Court considers breach of confidentiality and 

unlawful conspiracy claims in ship design 

dispute

Salt Ship Design AS v. Prysmian Powerlink SRL 

[2021] EWHC 2633 (Comm)

The Court has found the buyer of a Cable Laying 

Vessel (the “CLV”) liable for breach of confidence 

and unlawful conspiracy for making the designer’s 

confidential documents available to the shipyard’s 

own designer. It also indicated that exemplary 

damages may be available as a remedy. 

The background facts

After a competitive tender process in mid-2017, the 

Norwegian ship design company Salt Ship Design 

AS (“Salt”) was awarded a contract for the design of 

the CLV by Prysmian Powerlink SRL (“Prysmian”). 

The agreement included confidentiality provisions 

and recorded Salt’s exclusive design rights.

Prysmian invited several shipyards to tender for the 

building of the CLV to Salt’s design, and awarded 

the construction contract to Vard Group AS. 

However, in March 2018 Prysmian ended Salt’s 

involvement in the design process, informing Salt 

that Vard Group AS had offered its own design 

which was produced by Vard Design AS (“Vard”), 

another company in the same group. The CLV was 

subsequently built and delivered to Prysmian in 

2021.

Salt contested Prysmian’s decision to dispense with 

its services and argued that it was not entitled to 

engage another designer. This gave rise to what 

Salt claimed was a “plain vanilla” claim for 

damages for breach of the agreement.

Salt further claimed that Prysmian was liable for 

breach of confidence for making their design 

documents available to Vard, unlawful means 

conspiracy and exemplary damages. Salt alleged 

that Vard must have used its confidential 

documents in order to be able to complete its 

revised work within only eight working days and 

noted the “striking similarities” in certain aspects of 

both designs.

Prysmian disputed those claims, contending that it 

was contractually entitled to proceed without Salt’s 

design and denied misuse of confidential 

documents. 

The Commercial Court decision

The plain vanilla damages claim

The Court found that Salt’s engagement as an 

exclusive designer for Prysmian was not open-

ended. As a matter of construction, the agreement 

required the project to materialise or a shipbuilding 

contact to be concluded by 31 January 2018, failing 

which Salt’s exclusivity would come to an end.

Since neither condition was satisfied, the Court 

concluded that Prysmian was entitled to engage an 

alternative designer to build a different ship after 31 

January. Prysmian was, however, found to have 

breached the exclusivity provision by agreeing that 

Vard could produce an alternative design prior to 

that date. Nevertheless, such a breach had no 

consequences as it was not on the facts linked to 

the project’s failure to materialise by 31 January. 

Salt was, therefore, entitled only to nominal 

damages.

Breach of confidence

The Court concluded that Prysmian made 

confidential design documents that Salt had 

prepared available to Vard for the purpose of its 

alternative similar design. It also found Prysmian to 

have actively encouraged the use of these 

documents after 31 January 2018. As such, it ruled 

that Prysmian was liable for breach of contractual 

duty of confidence and agreed, albeit 

unnecessarily, that Salt’s documents would also be 

protected by an obligation of confidence in equity.

Unlawful means conspiracy

The Court ruled that all the elements of unlawful 

means conspiracy were satisfied, in particular:

1. suffering a loss

2. arising out of an unlawful act
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3. that is carried out pursuant to a combination or 

understanding between two or more people

4. with an intention to injure another.

The Court agreed that transferring Salt’s 

confidential design work to Vard, and then misusing 

it with the intention to deprive Salt of its exclusive 

rights put Prysmian in a position to continue the 

CLV work with Vard. This, in turn, led Salt to lose 

the work that it would otherwise have performed 

under the agreement (valued at €2.43m).

Damages

The extent of any damages arising from Prysmian’s 

breaches has not yet been determined. The Court, 

however, noted that exemplary damages may be 

available for unlawful means conspiracy. This is an 

exception to the general compensatory damages 

rule. It is intended to deter and punish outrageous 

conduct where normal damages are deemed 

inadequate to achieve justice, for example where 

the defendant’s conduct is likely to make him a 

profit that “may well exceed” the compensation 

payable to the claimant.  

Whilst the legal controversy as to whether 

exemplary damages can arise out of a breach of 

confidence was not resolved, the Court indicated 

that such a breach can in any event give rise to 

remedies that go beyond an award of 

compensatory damages. For example, Prysmian 

may be required to pay the sums that it would have 

incurred had it not breached the agreement. The 

Court stated that if Salt is awarded the €5m which 

Prysmian shaved off its construction costs as a 

result of its decision to continue the CLV work with 

Vard, this would “have a very material bearing on 

the court’s willingness to make an award of 

exemplary damages”.

Comment

The Court’s ruling reaffirms that intellectual 

property rights concerning design can be protected 

in a number of different ways. It also highlights that 

higher levels of exemplary damages might be 

recovered above and beyond awards of 

compensatory damages.

Chris Kidd

Head of Shipbuilding and Offshore 

Construction, Partner, London

T. +44 (0) 20 7481 0010

chriskidd@incegd.com 

Tarek Taha

Associate, London

T. +44 (0) 20 7481 0010

tarektaha@incegd.com
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The uncertainty continues… Post-Brexit 

recognition and enforcement of judgments: UK 

still seeking accession to Lugano Convention

Brexit transition period ends

On 31 December 2020, the Brexit transition period 

ended. As a result, the UK’s regime for recognising 

and enforcing judgments within Europe ceased to 

be governed by the Brussels regime, primarily the 

recast Brussels Regulation (EU member states), 

and the Lugano Convention 2007 (EU member 

states, Iceland, Norway and Switzerland).

These jurisdictional regimes had facilitated the 

recognition and enforcement of judgments in civil 

and commercial matters between the UK, the EU 

member states and the majority of EFTA countries. 

These regimes aimed to provide legal certainty and 

avoid time-consuming and expensive legal 

procedures before judgments could be recognised 

and enforced in a fellow member state. They also 

reduced the risk of undesirable parallel proceedings 

and promoted the effective cross-border recognition 

of judgments. 

Application to accede to Lugano Convention

Recognising the advantages of having such a 

regime in place, on 8 April 2020, the UK submitted 

an application to accede to the Lugano Convention 

in its own right. Such an application, if successful, 

would mean that the UK would effectively retain its 

pre-Brexit position in terms of recognition and 

enforcement of judgments.

In order to accede, the UK requires the unanimous 

agreement of all current signatories to the Lugano 

Convention, namely the EU, Norway, Iceland and 

Switzerland. For the EU to consent, a qualified 

majority (i.e. 15 of the 27 member states) must be 

achieved in the European Council.

The response so far

The accession process has not proved 

straightforward. Although Norway, Switzerland and 

Iceland have all indicated during March/April 2021 

that they consented to the UK’s application, the EU 

has not so far proved equally amenable. 

Specifically, on 4 May 2020, the European 

Commission recommended that the EU should not 

consent to the UK’s application. It stated among 

other things that, in terms of third countries (i.e. non 

EU/EFTA/EEA countries), the EU relied on the 

provisions of the multilateral Hague Conventions 

and this was now also the correct approach in 

relation to the UK. 

Subsequently, on 28 June 2021, the European 

Commission published a diplomatic note, indicating 

that it was not in a position to give consent, thereby 

in effect seeking to block the UK’s accession. The 

UK Government has expressed concern that it has 

not received any indication as to when to expect a 

final decision on the UK’s application. While it was  

hoped that the UK’s application would be 

considered at the European Council meeting that 

took place on 21/22 October 2021, this did not 

happen. However, as things stood then, it  

appeared that France would have opposed the 

application, Germany remained undecided but the 

Netherlands, Portugal, Spain, Belgium and Ireland 

were in favour. 

Since then, on 18 November 2021, the European 

Parliamentary Research Service (the Parliament’s 

in-house research service and think tank) published 

a briefing paper on the matter. This explained that, 

from the EU's perspective and for the European 

Commission, accession was bound up with close 

economic integration with the EU. In the 

Commission's view, it should not be offered to any 

third country that was not part of the internal 

market. The briefing paper concluded that judicial 

co-operation between the UK and the EU would be 

governed, for the time being, by the national law of 

the UK and EU member states and the 2005 Hague 

Choice of Court Convention, but if, in future, both 

the UK and the EU acceded to the Hague 

Judgments Convention, this would facilitate the free 

movement of judgments in civil cases between the 

UK and the EU.

The alternatives

If the application is ultimately successful, the UK 

will accede to the Lugano Convention within three 

months.
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If it is definitively rejected, then a number of other 

options still remain available to the UK.

Hague Choice of Court Convention

First, the Hague Choice of Court Convention 2005, 

to which the UK has acceded in its own right on 1 

January 2021. This Convention has been signed 

and ratified by the EU, Mexico, Montenegro and 

Singapore. It has been signed but not ratified by 

China, Israel, North Macedonia, Ukraine and the 

US. However, so far, Norway, Switzerland and 

Iceland are not signatories. Furthermore, the 

Convention is narrower in scope than the recast 

Brussels Regulation and Lugano Convention 

because it only applies in the case of exclusive 

jurisdiction agreements. It also only applies to 

contracts entered into after the Convention came 

into force in the state of the chosen court and does 

not apply to interim protective measures, such as 

injunctions, or to IP, consumer or employment 

disputes.

Hague Judgments Convention 2019

The Hague Judgments Convention 2019 has so far 

been signed only by Israel, Ukraine and Uruguay. 

However, the European Commission has adopted a 

proposal for the EU to accede to the 2019 

Convention. The UK has also indicated that it 

intends to accede in due course. The 2019 

Convention seeks to establish an international 

framework for the recognition and enforcement of 

judgments in wider circumstances than the 2005 

Convention. In particular, no exclusive jurisdiction 

clause in favour of a contracting state is necessary, 

and employment and consumer contracts are within 

its scope.

However, the 2019 Convention will not come into 

force for any state until 12 months after ratification 

and will not apply unless the proceedings were 

commenced when the Convention was in force for 

both the state of origin and the state of 

enforcement. Therefore, it will not have any 

practical impact for some time. Furthermore, there 

are broader grounds for refusing recognition and 

enforcement than under the Lugano Convention. In 

addition, the 2019 Convention covers enforcement 

only, not jurisdiction. 

Bilateral treaties

The UK can enter into appropriate treaties with 

individual states. Indeed, the UK already has in 

place a number of bilateral and multilateral treaties 

for the mutual recognition and enforcement of 

judgments.  

Other statutory regimes 

The Foreign Judgments (Reciprocal Enforcement) 

Act 1933 governs reciprocal enforcement with a 

number of jurisdictions, including Australia, India, 

Pakistan and Israel. The Administration of Justice 

Act 1920 applies in relation to many Caribbean 

countries and former British dominions, a number of 

African countries, as well as New Zealand, Cyprus, 

Malta and Malaysia among others.

Common law rules

In the absence of any applicable treaty or 

convention, common law rules apply. In broad 

terms, a foreign judgment will not be directly 

enforceable under the common law, but the 

judgment creditor can bring an action in this 

jurisdiction for a simple debt on the basis that the 

judgment creates a contract debt in its favour. The 

judgment obtained is then treated similarly to any 

other UK court judgment and is enforceable in the 

same way.

Arbitration

Arbitration proceedings do not come within the 

scope of the recast Brussels Regulation or Lugano 

Convention. Recognition and enforcement of 

arbitral awards, therefore, remains covered by the 

New York Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards 1958, 

which has around 168 contracting states, including 

the UK.

Comment

Relevant stakeholders, including the UK legal 

community, have expressed concern that if the UK 

is not allowed to accede to the Lugano Convention, 
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this will affect the practical and effective recognition 

and enforcement of UK judgments abroad, as well 

as the relatively straightforward process by which 

EU judgments can be enforced here. It also brings 

into issue the recognition and enforceability of 

English High Court orders and injunctions in EU 

countries. It is important, therefore, given the 

current uncertainties to check the position with 

regard to recognition of English judgments and/or 

orders with lawyers in individual EU states on a 

case by case basis. 

Clearly, the sensible and favourable solution for all 

concerned would be to allow the UK’s application. 

Indeed, many EU member states have already 

recognised that this is the best way forward and 

have expressed their support for the UK’s position. 

Nonetheless, it must be accepted that there is a 

possibility that this may not happen, at least in the 

short term. In which case, the UK is not left without 

options. As outlined above, albeit far from ideal or 

straightforward, there are a number of alternatives 

which can be relied on.

Reema Shour

Professional Support Lawyer, London

T. +44 (0) 20 7481 0010

reemashour@incegd.com

Christian Dwyer

Global Head of Admiralty, London

T. +44 (0) 20 7481 0010 

christiandwyer@incegd.com
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