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Supreme Court collides with navigational rules

Evergreen Marine (UK) Limited v. Nautical 

Challenge Ltd (Ever Smart c/w Alexandra I) [2021] 

UKSC 6

In the first collision appeal to come before the 

Supreme Court, and nearly 50 years after a 

collision appeal was last heard by the House of 

Lords, the Supreme Court has provided clarification 

on how to construe the International Regulations for 

Preventing Collisions at Sea 1972, as amended 

(the “Collision Regulations”) for the purposes of 

applying the Crossing Rules (Rules 15-17). In 

holding that the Crossing Rules applied to the 

encounter between Ever Smart and Alexandra I, it 

has overturned the decisions of both the Admiralty 

Court and Court of Appeal. 

This decision gives welcome clarity and certainty to 

the circumstances in which the Crossing Rules will 

apply in the context of vessels proceeding in the 

vicinity of the entrance to a narrow channel and, in 

particular, in the context of vessels making to 

proceed outbound from and inbound to a narrow 

channel. 

The background facts

The case involved a collision between the large 

container vessel, Ever Smart, and the laden VLCC, 

Alexandra I, which occurred within the pilot 

boarding area, just outside the entrance/exit of the 

channel to the port of Jebel Ali, UAE at 23:42LT on 

11 February 2015. At the material time, Ever Smart 

was proceeding along the channel outbound in a 

NNW direction and Alexandra I was in the pilot 

boarding area, moving very slowly in an ESE 

direction, waiting to pick up a pilot from Ever Smart 

before entering the channel. The channel is a 

“narrow channel” for the purpose of rule 9 of the 

Collision Regulations. 

A reconstruction of the vessels’ tracks can be found 

at the end of this article.

The Collision Regulations

The Collision Regulations are designed to promote 

safe navigation and are intended to be capable of 

being understood and applied uniformly by all 

mariners worldwide and in all ranges of vessels. 

They provide international “rules of the road”.

The Crossing Rules (Rules 15-17) apply when two 

vessels are on crossing courses so as to create a 

risk of collision. The vessel which has the other on 

her starboard side is to take early and substantial 

action to keep well clear of the other (the “give-way 

vessel”). The other (the “stand-on vessel”) is to 

keep her course and speed.  The courts have 

indicated that wherever possible, the Crossing 

Rules ought to be applied and strictly enforced 

because they are intended to secure safe 

navigation.

The Narrow Channel Rule (Rule 9(a)) requires a 

vessel proceeding along the course of a narrow 

channel to keep as near to its starboard outer limit 

as is safe and practicable.

Rule 2 sets out the principles of good seamanship 

and provides that nothing in the Collision 

Regulations authorises mariners to neglect these 

principles and that due regard has to be given to 

the dangers of navigation and collision and to any 

special circumstances that make a departure from 

the Collision Regulations necessary to avoid 

immediate danger.

The lower Court decisions

At first instance, a principal issue in dispute was 

whether the encounter was governed by the 

Crossing Rules or the Narrow Channel Rule.  The 

Admiralty judge held that the Crossing Rules did 

not apply and, therefore, that Alexandra I was not 

obliged to navigate to keep out of the way of Ever 

Smart. 

The Judge did not think that it could have been 

intended that there should be two sets of rules with 

different requirements applying at the same time, 

i.e. for Ever Smart to keep to the starboard side of 

the channel (Rule 9) at the same time as 

maintaining her course and speed (Rule 17). 
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Further, in his view, the Collision Rules could not 

have applied in any event as Alexandra I, as the 

putative give-way vessel, was not on a sufficiently 

defined course. Instead, as a matter of good 

seamanship, her duty was to navigate in such a 

manner that when she reached the channel she 

would be on the starboard side in accordance with 

the Narrow Channel Rule. 

The Court of Appeal upheld this decision. It was 

satisfied that the navigation of Ever Smart was 

governed by the Narrow Channel Rule and 

Alexandra I by Rule 2.

The Supreme Court decision

The Supreme Court, sitting with two Nautical 

Assessors, was asked to decide two questions, 

which it considered in reverse order on the basis 

that Question 2 raised the engagement of the 

Crossing Rules. These were:

1. Whether the Crossing Rules are inapplicable or 

are to be disapplied where an outbound vessel 

is navigating within a narrow channel and has a 

vessel on a crossing course approaching the 

narrow channel with the intention of and in 

preparation for entering it (Question 1).

2. Whether it is necessary for the putative give-

way vessel to be on a steady course for the 

Crossing Rules to be engaged (Question 2). 

Question 2: Does the give-way vessel have to be 

on a steady course to engage the Crossing Rules?

The Supreme Court’s answer was ‘no’. So long as it 

is reasonably apparent to those navigating the 

vessels that they are approaching each other on a 

steady bearing, then they will be crossing with a 

risk of collision, even if the course of the putative 

give-way vessel is erratic. 

The Supreme Court also confirmed that the stand-

on vessel need not be on a steady course to 

engage the Crossing Rules, although once they are 

engaged then she must keep her course and 

speed, i.e. the course that she happened to be on 

at the time the Crossing Rules were engaged. The 

requirement to keep her course and speed is a 

qualified obligation imposed on her once the 

Crossing Rules are engaged; it is not a condition for 

the engagement of the Crossing Rules in the first 

place. In any event, the Court confirmed that the 

requirement to keep her course does not mean that 

she must literally maintain her precise course; it 

means she must simply maintain the course she 

happened to be on when the relevant Rule became 

engaged.

This finding is important. If the Supreme Court had 

introduced a steady course requirement for the 

putative give-way before the Crossing Rules were 

engaged, that give-way vessel might have been 

relieved of what would otherwise be her obligation 

to keep well clear of the putative stand-on vessel, 

even though there was a deemed risk of collision. 

Disagreeing with previous authorities that may have 

suggested otherwise, the Supreme Court 

considered that the Privy Council decision in the 

Alcoa Rambler establishes no general proposition 

that there is an additional requirement to ascertain 

whether the approaching vessel is also on a steady 

heading or course. This steadiness of the 

approaching vessel’s course is not relevant to 

determining whether a risk of collision exists.   As 

such, the Crossing Rules should always be applied 

to crossing vessels, provided that the fact that the 

vessels are on crossing courses is readily to be 

observed from each vessel (keeping a seamanlike 

lookout).

For just under half an hour before the collision, 

Alexandra I was moving over the ground in an ESE 

direction and approaching Ever Smart on a 

compass bearing that did not appreciably change. 

Both vessels could observe that they were 

approaching each other. Although the course and 

speed of Alexandra I was not steady and neither 

was the speed of Ever Smart, these changes were 

self-cancelling as they produced no appreciable 

change in the compass bearing between the two 

vessels. 

As such, subject to the effect of the Narrow 

Channel Rule as posed in Question 1, the Crossing 

Rules applied to both vessels. 
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Alexandra I should, therefore, have kept well clear 

of Ever Smart.

Question 1: Should the Crossing Rules be 

disapplied where an outbound vessel is navigating 

within a narrow channel and is on a crossing course 

with another vessel which is approaching the 

narrow channel with the intention of and in 

preparation for entering it?

Again, the answer was “no”. The Supreme Court 

noted the situations in which the Narrow Channel 

Rule alone is held to apply to apparently crossing 

vessels (for example, to ships proceeding in 

opposite directions up and down a curving narrow 

channel); in these situations, there is no need for 

the Crossing Rules to be applied and to do so might 

impose conflicting requirements.  It also noted 

scenarios where the Crossing Rules must fully 

apply to vessels in narrow channels, for example 

where two narrow channels intersect or where a 

vessel is navigating across or joining a narrow 

channel.

In relation to the rules that are to be applied just 

outside the entrance to a narrow channel, the Court 

identified three broad groups:

1. Vessels which are approaching the entrance of 

the channel, heading across it, on a route 

between start and finishing points unconnected 

with the narrow channel. 

The Crossing Rules apply: the approaching vessel 

in this scenario is neither preparing or intending to 

enter the channel nor shaping to enter it.

2. Vessels which are intending to enter the 

channel and on their final approach, adjusting 

their course so that they enter the channel on 

its starboard side. 

The Narrow Channel Rule applies to the exclusion 

of the Crossing Rules. Once the approaching 

vessel is shaping and adjusting her course to enter 

the narrow channel, her navigation is already being 

determined by the need to comply with the Narrow 

Channel Rule and enter the channel on its 

starboard side.

3. Vessels which are also intending and preparing 

to enter, but are waiting instead of entering. 

This group covered the present case where 

Alexandra I was waiting to enter the narrow channel 

in a designated pilot boarding area but not shaping 

and adjusting her course to enter the narrow 

channel. It was held that the Crossing Rules, and 

not the Narrow Channel Rule, apply. Alexandra I, 

as the give-way ship, should therefore have kept 

out of the way of Ever Smart.

The Supreme Court made it clear that the Crossing 

Rules should be applied wherever possible and, in 

the absence of an express stipulation, should not 

be overridden unless there is a compelling reason 

to do so. There is no need for the Narrow Channel 

Rule to govern an encounter where the waiting 

vessel has yet to shape her course to enter the 

channel on the starboard side. The approaching 

vessel can alter course or slow down to keep clear 

of the stand-on vessel when she is the give-way 

vessel or, if she is the stand-on vessel, she can 

simply keep her course and speed. The vessel 

leaving the channel can keep her course and speed 

if she is the stand-on vessel or slow down or stop 

(or turn to starboard if not constrained by her 

draught in the narrow channel) if obliged to keep 

clear as the give-way vessel. In circumstances 

where the stand-on vessel is not obliged to keep a 

precise course, there can be no conflict between 

the requirements on the stand-on to keep course 

and speed (Crossing Rules) and keep to the 

starboard side of the channel (Rule 9).

Having found for Ever Smart interests on both 

questions, the appeal was allowed. 

Comment

Encounters such as that between Ever Smart and 

Alexandra I occur across the globe frequently. 

This important decision provides welcome, and 

practical, guidance to mariners as to which rules 

apply in crossing situations at the end of a narrow 

channel and the obligations of each vessel. 
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The judgment also clears up any confusion 

introduced by the lower courts as to the application 

of what should be a straightforward rule and 

removes the additional steady course requirement 

that was in danger of creating a void in the 

protection provided by the Crossing Rules that 

would have left vessels at risk of collision without 

telling them what to do about it. 

It is now settled that in the vicinity of the end of a 

narrow channel, the Crossing Rules are to apply 

where there is a risk of collision between two 

vessels that are on crossing courses and a steady 

bearing. The Crossing Rules will only be disapplied 

when the approaching vessel is shaping to enter 

the channel, adjusting her course so as to reach the 

entrance on the starboard side of it, on her final 

approach.  

Ince (Christian Dwyer, Sophie Henniker-Major, 

James Drummond and Clare Birchenhough) in 

consultation with Stann Marine Ltd (Faz 

Peermohamed) acted for the successful appellants 

in this matter.

Christian Dwyer
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Chart of vessels’ movements 

Key:

blue= EVER SMART

mauve= ALEXANDRA 1
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https://ince.buzzsprout.com/1308661/7806844-cargo-in-apparent-good-order-and-condition-an-invitation-or-representation
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Cargo in “apparent good order and condition”: 

invitation or representation?

Noble Chartering Inc v. Priminds Shipping Hong 

Kong Co Ltd (Tai Prize) [2021] EWCA Civ 87

At loadport, the shippers (as Charterers’ agents) 

presented a draft bill of lading to the master 

recording the cargo as “clean on board” and 

“SHIPPED in apparent good order and condition” 

and the master signed the bill on those terms. 

Portions of the cargo were in fact loaded damaged, 

which the shippers could have discovered by a 

reasonable inspection but which the master was not 

able to discover from his reasonable examination of 

the cargo during loading. At the discharge port, the 

cargo receivers successfully claimed against the 

Owners for the cargo damage and the Owners 

sought to recover those losses from the Charterers, 

claiming that by presenting the draft bill in those 

terms, the shippers had represented that the cargo 

was loaded in good order and condition.

The Court of Appeal, upholding the decision of the 

Commercial Court, held that the wording “clean on 

board” and “SHIPPED in apparent good order and 

condition” did not amount to a representation or 

warranty by the shippers/Charterers as to the 

apparent condition of the cargo observable prior to 

loading. Instead, the words were merely an 

invitation to the master to make a representation of 

fact in accordance with his own assessment of the 

apparent condition of the cargo on shipment.

The background facts

Pursuant to a voyage charterparty, the vessel was 

ordered to carry a cargo of soya beans from Brazil 

to China. At loadport, the shippers (acting as the 

Charterers’ agents) presented the master with a 

draft bill of lading stating that the cargo was “clean 

on board” and “SHIPPED in apparent good order 

and condition”. The master signed the bill on those 

terms. At the discharge port, although the surface 

of the cargo in all of the holds looked sound, as 

discharge proceeded, portions of the cargo were 

discovered to be damaged. This led to a claim by 

the cargo receivers against the Owners in China, in 

which the Owners were ultimately held liable for 

just over US$1 million and paid receivers 

US$500,000 in settlement.

The Owners brought a claim in arbitration against 

the Charterers under the charterparty to recover 

this sum. They argued that the wording in the draft 

bill of lading that the cargo was shipped clean on 

board and in apparent good order and condition 

amounted to a representation or warranty by the 

shippers/Charterers that the cargo was loaded in 

this condition.

The Tribunal held that the damage had existed pre-

shipment, that the master was not able to ascertain 

the presence of damaged cargo during loading and 

that the shippers could, by reasonable means, have 

discovered the damage to the cargo (although there 

was no finding that the shippers were actually 

aware of the damage). The Tribunal concluded that 

the Owners were entitled to an indemnity. 

The Charterers succeeded in having this finding 

overturned on appeal to the Commercial Court. The 

Owners appealed to the Court of Appeal, which 

dismissed the appeal. 

The Court of Appeal decision

The Court of Appeal considered whether the draft 

bill of lading provided by the shippers constituted a 

representation by the shippers (and so by the 

Charterers) that the cargo was in good order and 

condition or whether the wording in the draft bill 

was only an invitation to the master to perform his 

own assessment of the condition of the cargo.

The Court stated that “apparent good order and 

condition” in a bill of lading referred only to the 

cargo’s external condition at the time of shipment 

(i.e. the time when it was loaded on board the 

vessel) as was apparent on reasonable 

examination by or on behalf of the master. What 

amounted to a ‘reasonable examination’ depended 

on the actual circumstances prevailing at the 

loadport. The master’s responsibility was to take 

reasonable steps to examine the cargo, but he was 

not required to disrupt normal loading procedures. 
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Where a cargo was loaded at night, he had to do 

the best he could in the prevailing conditions, but 

was not required to wait until daylight when visibility 

might be better. For example, where a bulk grain 

cargo was being loaded continuously, he was not 

required to pause loading to let dust settle, so that 

he could examine the partly loaded cargo in the 

holds. This could be distinguished from cargoes like 

steel, where the master might have the opportunity 

to observe the condition of the cargo as it was 

brought alongside and before it was loaded.

If the Owners were correct that a draft bill of lading 

contained a representation by the shipper as to the 

cargo condition, based on an examination which 

the shippers were deemed to have undertaken at 

some unspecified time prior to shipment, then that 

representation would be materially different from 

the representation in the bill once issued by the 

master. Once signed, the bill recorded the condition 

of the cargo apparent to the master based on the 

master's reasonable examination at the time of 

shipment and was a representation by the Owners. 

It was inherently unlikely that the draft bill should be 

understood as saying something quite different 

from what the bill was well understood to say once 

it was signed by the master.

The Court of Appeal, therefore, upheld the 

Commercial Court’s finding that the shippers’ 

presentation of the draft bill of lading to the master 

constituted an invitation to the master to perform his 

own reasonable examination of the condition of the 

cargo at the point of shipment. Accordingly, in this 

case, the shippers’ tender of the draft bill which 

stated that the cargo was shipped in “good order 

and condition” was not a representation by the 

shippers/Charterers and no indemnity arose.

Comment

This decision confirms the general understanding of 

industry practitioners and commentators that a draft 

bill of lading is not a representation by the shippers 

as to the condition of the cargo.

In this case, there was no finding that the shippers 

were actually aware that portions of the cargo were 

loaded in a damaged condition, only that the 

shippers could have, by reasonable means, 

discovered the damage before it was loaded. 

However, the Court of Appeal expressly left open 

the possibility for a draft bill of lading to amount to a 

representation of some kind by the shippers in 

circumstances where the shippers were actually 

aware of hidden defects or damage which, if known 

to the master, would mean he could not properly 

sign the bill as tendered.

Leave to appeal to the Supreme Court has been 

granted.

Jamila Khan

Partner, Piraeus

T. +30 210 455 1000

jamilakhan@incegd.com 

Natalie Nielsen

Managing Associate, Piraeus

T. +30 210 455 1000

natalienielsen@incegd.com 
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Court considers whether vessel remained on 

hire during period of arrest – what a difference 

a word makes

Navision Shipping A/S v. Precious Pearls Ltd and

Conti Lines Shipping NV v. Navision Shipping A/S 

(m.v. Mookda Naree) [2021] EWHC 558 (Comm)

The Court has upheld an arbitral decision that a 

sub-charterer’s failure to take action in response to 

a claim that resulted in the arrest of the chartered 

vessel meant that the vessel remained on hire.  

However, in circumstances where the head charter 

provided for charterers to accept responsibility for 

cargo claims from third parties when trading to 

West African ports, the Court found that this liability 

was limited to cargo claims brought under that 

charter and in respect of this vessel only. The 

arbitrators had come to the opposite conclusion.

The background facts

In December 2018, the MV Mookda Naree called at 

Conakry, Guinea to discharge a cargo of wheat. 

The call was pursuant to a head charter between 

Precious Pearls Ltd (“Owners”) and Navision 

Shipping A/S (“Navision”) as charterer, a sub-

charter between Navision and Conti Lines Shipping 

NV (“Conti”), and a sub-sub-charter between Conti 

and Cerealis.

The vessel was arrested at Conakry by SMG, who 

alleged short delivery of a consignment of wheat 

that they had bought from Cerealis. SMG’s cargo 

had, however, been shipped on another vessel. The 

cargo on board the Mookda Naree was destined for 

a different Cerealis buyer. 

On 15 December 2018, Cerealis became aware of 

the arrest, but took the view that it was wrongful 

and denied any liability for the claim or for any loss 

of time resulting from the arrest. The Owners’ 

subsequent attempts to get the vessel released 

were unsuccessful, until a guarantee (funded by 

Cerealis) was provided on 11 January 2019. The 

vessel was released the following day and Cerealis

subsequently settled SMG’s claim.

The arbitration proceedings

Navision and Conti treated the vessel as being off-

hire from 1200 hours on 15 December 2018 until 

1900 hours on 12 January 2019 under the 

respective charters. In arbitration, the tribunal 

considered the relevant terms of the charters.

The head charter and sub-charter were on the 

Asbatime 1961 form with additional clauses. They 

provided at clause 43 for cargo claims as between 

owners and charterers to be governed by the 

Interclub Agreement (ICA). Clause 47 was the 

“capture, seizure, arrest” clause, which put the 

vessel off hire inter alia upon her being detained or 

arrested by any legal process, until the time of her 

release, "unless such … detention or arrest [was] 

occasioned by any act, omission or default of the 

Charterers and/or sub-Charterers and/or their 

servants or their Agents." It was agreed that, in the 

context of both these time charters, Cerealis was a 

"sub-Charterer" within the clause 47 proviso. 

The tribunal found that, on becoming aware of the 

arrest of the vessel, Cerealis should have 

appreciated that it would be expected to deal with 

SMG's claim, and that if Cerealis had acted 

promptly to settle or secure SMG's claim, the 

vessel would have been released by 12:00 hrs on 

17 December 2018 (allowing 24 hours or more for 

security to be provided and for the arrest to be 

lifted). The arbitrators concluded that Cerealis' 

inaction in those circumstances was an “omission 

… of … sub-Charterers …" within the meaning of 

clause 47. Therefore, from 1200 hours on 17 

December 2018 until release, the vessel remained 

on hire. 

Clause 86 was a trading exclusions provision which 

was contained in the head charter but not the sub-

charter. It provided inter alia that:

“When trading to West African ports 

Charterers to accept responsibility for cargo 

claims from third parties in these countries 

(except those arising from unseaworthiness 

of vessel) including putting up security,
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if necessary, to prevent arrest/detention of 

the vessel or to release the vessel from 

arrest or detention and vessel to remain on 

hire.”

The tribunal concluded that “cargo claims” in clause 

86 was not limited to claims in respect of cargoes 

carried under the head charter or any other contract 

of carriage entered into in relation to the goods 

carried on board that vessel. It extended to SMG’s 

claim in respect of a cargo shipped under another 

vessel. Therefore, the vessel remained on hire for 

the entire period of arrest.  

The Commercial Court decision 

On appeal, the Court agreed with the tribunal’s first 

finding but disagreed with the second.

The Court confirmed that the acts and omissions 

referred to in clause 47 were not confined to 

breaches of obligations under the charter in 

question. Cerealis’ inaction, in circumstances 

where it should reasonably have appreciated that it 

was expected to act, was an omission by the sub-

charterers which occasioned all but two days of the 

period of detention and so the vessel was not off-

hire for that time.  

On the construction of clause 86, however, the 

Court allowed the appeal. Clause 43 provided for 

cargo claims to be apportioned in accordance with 

the ICA. While it did not expressly say so, clearly 

the clause was limited to claims concerning cargo 

carried under the relevant charter because the ICA 

applied only to claims under contracts of carriage 

authorised under the relevant charter. In the context 

of a time charter and provisions concerning 

responsibility for third party claims, a reference to 

cargo claims naturally connoted claims concerning 

cargoes carried or ordered to be carried pursuant to 

the time charter. On that view, what was meant was 

cargo claims arising out of the chartered 

employment. 

Applied to clause 86, this meant that the charterer 

accepted responsibility for cargo claims arising out 

of the carrying of cargo from or to West African 

ports pursuant to that charter. While clause 86 

supplanted clause 43 for West African trading, it 

was of a similar nature to clause 43 and its 

language did not suggest that it should be 

interpreted differently. As a result, SMG's claim, 

though it related to a cargo that had been carried to 

a West African port, was not a cargo claim within 

clause 86 because it did not concern Mookda

Naree's West African trading pursuant to the head 

charter but a different vessel altogether. It was, 

therefore, not a claim within Navision's 

responsibility under clause 86, any more than it 

would have been a claim to be dealt with under the 

ICA pursuant to clause 43 in the absence of clause 

86. 

Consequently, Navision’s appeal succeeded to the 

extent that the vessel was off-hire until the proviso 

bit from 1200 hours on 17 December 2018 and the 

arbitrators were wrong to find that Navision was 

liable for damages for breach of clause 86.

Comment

The Court highlighted that a “capture, seizure, 

arrest” clause should be construed in the context of 

its purpose, namely to protect the interests of a time 

charterer by ensuring that a vessel will be off-hire 

where she is detained or arrested for reasons that 

have nothing to do with the charterer or its agents 

or servants. However, as always, much will depend 

on the construction of the specific wording of the 

clause. 

In that regard, it appears that clause 47 had been 

drafted with the Supreme Court decision in the 

Global Santosh [2016] in mind. The relevant off-hire 

provision in that case was confined to the actions 

and omissions of the charterers themselves, or their 

agents, and did not extend to sub-charterers. As a 

result, the Court had been required to consider 

whether a party responsible for the arrest of the 

ship should be treated as the charterers’ agent in 

that context. If so, the vessel would remain on hire. 

On the facts of that case, the question was 

answered in the negative and the charterers were 

able to claim that the vessel was off-hire during the 

period of arrest. 
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The addition of the word “sub-Charterers” to clause 

47 avoided that result in this case. 
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Court implies term into hire provision to give it 

business efficacy 

Regal Seas Maritime SA v. Oldendorff Carriers 

GmbH (New Hydra) [2021] EWHC 566 (Comm)

In a dispute over the construction of a charterparty 

hire provision that went to the Court on appeal, the 

Owners were ultimately successful in arguing that a 

term should be implied to make the hire provision 

work as the parties must be taken to have intended 

that it should.

The background facts

The vessel in question was a Capesize carrier of 

179,258 tonnes and was on time charter from 22 

November 2013 (the “Charterparty”) for a period of 

three to five years.  

The hire clause provided:

"Hire payable every 15 days in advance 

including overtime. The gross daily hire to be 

calculated basis the average of the 4 Baltic 

Cape Size Time Charter routes published by 

the Baltic Exchange over the previous 15 

days plus 4% for size adjustment.“

By an Addendum No. 5 dated 16 November 2017, 

the charterparty was extended on the following 

terms:

“Charterers hereby declare the option for the 

second optional year with 3 months more or 

less in Charterers' option on final period at 

104% BCI 4TCS less 3.75% address 

commission." 

Hire was calculated by reference to the Baltic Cape 

Size Time Charter routes or the Baltic Capesize

Index (“BCI”) with a size adjustment of 4%. The BCI 

uses a ‘benchmark’ ship of a defined size to 

calculate the daily rates. In November 2013, the 

benchmark ship was 172,000 tonnes and four time 

charter (“4TC”) routes were assessed in calculating 

the rate (“172 4TC”). During the course of the 

charterparty, the Baltic made changes to how the 

BCI was calculated. From 31 July 2015, no 172 

4TC rate was calculated, with rates being assessed 

solely on the basis of a benchmark 180,000 tonne 

vessel. Rates for 172 4TC were still published 

however, based on a constant dollar differential 

from the 180 4TC rate, and from January 2017 the 

180 5TC rate (adding a fifth route to the 

assessment). From December 2017, no 170 4TC 

rate was published, but could be calculated by 

applying the constant dollar differential. 

The tribunal’s decision 

In July 2018, the Owners asserted that the parties 

had been calculating the hire rate incorrectly since 

July 2015, when the Baltic stopped publishing 172 

4TC rates. In arbitration proceedings, the tribunal 

considered how the hire clause was to be applied in 

the event of a change to the tonnage of the 

benchmark ship. 

The Owners submitted that from August 2015, the 

Charterers should have been paying hire based on 

the 180 4TC rate plus 4%, as set out in the 

charterparty. Alternatively, that they should have 

been paying on the basis of 180 4TC but with a 

reasonable size adjustment, which was said to be 

nil as the vessel’s tonnage was nearly identical to 

that of the benchmark ship. 

The Charterers, on the other hand, argued that hire 

had been calculated correctly; using the 172 4TC 

as the base and adding 4% and, after December 

2017, using the constant dollar differential and 

applying that to the published daily rate for 180 

5TC. Alternatively, the Charterers contended that, 

by the parties’ conduct, there had been a variation 

to the charterparty and/or that the Owners were 

estopped from claiming any further hire. 

The tribunal accepted the Charterers’ construction 

of the hire provision, but did not deal with the 

alternative cases of variation and estoppel. 

The Commercial Court decision 

On appeal, the Owners focused on their alternative 

case; that the 180 5TC rate was to be applied and 

the size adjustment reduced to zero, 
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pursuant to an implied term that the clause should 

be reasonably revised in light of a change to the 

benchmark ship. 

The Charterers continued to argue that the parties’ 

intention was for the base rate to be for a 172,000 

tonne vessel, that the 4% adjustment was 

unalterable and to the extent that a rate for the 

172,000 tonne continued to be published, the 

parties must have intended that rate to be used. 

In construing the charterparty, the Court should 

consider what a reasonable person, with all the 

background knowledge which would reasonably 

have been available to the parties when they 

entered into the charterparty, would have 

understood the language of the hire provision to 

mean. Where there were potentially rival meanings, 

the Court could give weight to the meaning that was 

most consistent with business common sense.

In the Court’s view, the difficulty with the 

Charterers’ construction was that, from 31 July 

2015, the Baltic did not publish an individual 172 

4TC rate. This was calculated by reference to the 

180 4TC (later 5TC) rate with a differential applied, 

and after December 2017 no 172 4TC rate was 

published at all. The Charterers’ construction 

would, therefore, have required the hire provision to 

be rewritten. 

The Court preferred the Owners’ interpretation, 

recognising that the hire clause was not restricted 

to a size of benchmark vessel and could, therefore, 

apply to whatever size the BCI used. This 

interpretation would also give effect to the 

commercial purpose of the hire provision, namely 

that the parties would share the risks and benefits 

of movements in the market. 

Consequently, the Court was prepared to imply a 

term that a reasonable size adjustment should be 

made. Without this implied term, the hire provision 

could not be applied in the events which happened 

after July 2015 and the Court did not think that this 

could have been what the parties intended. The 

implied term was, therefore, necessary to give 

“business efficacy” or “commercial or practical 

coherence” to the charterparty. The Court also put 

some weight on the fact that the charterparty was 

contemplated by the parties to last three to five 

years, with hire being fixed by reference to the hire 

provision. 

The matter was remitted back to the tribunal to 

consider the Charterers’ arguments on variation 

and estoppel.

Comment

Charterparties often include terms that are based 

on external and/or third party factors outside the 

parties’ control. This decision is a useful example of 

when the Court will imply a term into such a 

contract in order to give it business efficacy. 

However, implied term arguments are often 

unsuccessful because the test is that the implied 

term must be necessary to make the contract work. 

That sets quite a high bar. Therefore, insofar as it is 

reasonable, parties should endeavour to draft their 

contractual provisions in a way that takes into 

account external factors that are beyond their 

control.

Paul Crane

Partner, London

T. +44 (0) 20 7481 0010 

PaulCrane@incegd.com 

Frances Drain

Senior Associate, London

T. +44 (0) 20 7481 0010 

francesdrain@incegd.com
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Specialised Vessel Services Limited v. MOP Marine Nigeria Limited (SVS Cochrane) 

[2021] EWHC 333 (Comm)

https://ince.buzzsprout.com/1308661/8020553-seeing-double-legal-considerations-for-granting-an-anti-anti-suit-injunction
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Seeing double? Legal considerations for 

granting an “anti-anti-suit injunction”

Specialised Vessel Services Limited v. MOP 

Marine Nigeria Limited (SVS Cochrane) [2021] 

EWHC 333 (Comm)

In this case, the Claimant sought an injunction from 

the English Court to counter the injunction obtained 

by the Defendant in the Federal High Court of 

Nigeria, hence an “anti-anti-suit injunction”. The 

Commercial Court granted the injunction because: 

(i) the Defendant had breached the charter 

agreement to arbitrate in London by bringing 

proceedings in Nigeria; (ii) the Defendant had not 

suggested that the arbitration agreement was 

invalid; (iii) although the Claimant had delayed 

approximately a year before seeking injunctive 

relief in the English Court, much of that delay had 

been caused by the Nigerian Court process; (iv) the 

proceedings had not progressed at all substantively 

on the merits in Nigeria; and (v) the fact that the 

Nigerian Court had already issued an anti-suit 

injunction did not require the English Court to 

refuse to grant the relief sought on the ground of 

comity.

The background facts

In October 2019, the Claimant Owners’ vessel SVS 

Cochrane was involved in a collision with a tugboat 

in Nigerian waters while bareboat chartered to the 

Defendant. The Claimant had several claims arising 

from the collision, including but not limited to 

outstanding hire (US$ 1,209,137.50) and loss 

equivalent to the value of the vessel.

Although clause 30 of the bareboat charter provided 

for English law and LMAA arbitration, the 

Defendant commenced two separate claims in the 

Nigerian Court on 22 November 2019 for: (i) 

negative declarations in relation to its liability under 

the bareboat charter; and (ii) an injunction 

preventing the Claimant from insisting on the 

payment of any outstanding hire. An additional 

motion was filed under the same suit, seeking an 

injunction restraining the Claimant from contacting 

the Defendant in relation to the payment of hire (the 

“Nigerian Proceedings”).

By the time the Claimant was able to instruct 

Nigerian lawyers, the 14-day period to respond had 

lapsed. Accordingly, the Claimant applied for an 

extension from the Nigerian Court, together with an 

application for a stay of the Nigerian proceedings 

on the basis that the proper forum for the dispute 

was arbitration in London.

Both parties’ application hearings were subject to 

adjournment and significant delay owing largely to 

court vacations, the Covid-19 pandemic and the 

lack of online hearings infrastructure.

In the meantime, the Claimant commenced 

arbitration in London. In response, the Defendant 

filed another claim in the Nigerian Court against the 

Claimant and the arbitrator. The Defendant then 

also sought and obtained an ex parte injunction 

from the Nigerian Court against the Claimant and 

the arbitrator restraining them from proceeding with 

the arbitration in London.

The Nigerian proceedings remained afoot, with the 

next scheduled hearing fixed for 2 March 2021 (if 

not further adjourned). The Claimant maintained 

that their commencement by the Defendant was a 

clear breach of contract and that the obtaining of 

the injunction restraining it and the arbitrator from 

proceeding with the LMAA arbitration was itself a 

breach of contract that prevented the Claimant from 

exercising its contractual rights. It sought injunctive 

relief from the English Court. The application was 

heard on 18 February 2021.

The Commercial Court decision

The Court considered that it had the power to grant 

the Claimant an anti-anti-suit injunction to counter 

the injunction obtained by the Defendant in Nigeria. 

The parties had agreed an exclusive English forum 

clause in the charter and a foreign anti-suit 

injunction to restrain substantive proceedings in 

England was a breach of the relevant clause and 

could be restrained by injunction on that basis.

The Court also found that the other usual legal
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considerations for granting injunctive relief were 

satisfied on the facts of this case.

Promptness

Applications for injunctive relief must be made 

promptly, both in the interests of fairness to the 

respondent and in the interests of comity toward the 

overseas court.

A failure to seek relief promptly can of itself be 

viewed as a strong reason not to grant injunctive 

relief.

In this case, the Court observed that while there 

had undoubtedly been delay in seeking the 

requested relief, much of that delay had been 

caused by the Nigerian court process itself. Once it 

became apparent that the process was becoming 

substantially delayed, the Claimant had sought 

relief from the English Court without undue delay.

Before foreign proceedings are too far advanced

The Court observed that while it was regrettable 

that a certain amount of the Nigerian Court’s time 

and resources had been taken up in dealing with 

this matter, this had only been to a limited degree. 

The only matter that the Claimant had asked the 

Nigerian Court to deal with was whether to set 

aside or stay the injunction granted to the 

Defendant and that issue had not yet been 

determined at first instance.

Comment

The fact of delay may not of itself be a bar to the 

obtaining of injunctive relief. The English Court has 

demonstrated that it will examine the cause of the 

delay in its decision-making process. If the delay 

has been caused by the applicant, then a far more 

unsympathetic view will likely be taken by the 

Court. Therefore, when seeking injunctive relief, the 

old adage still rings true: delay at your peril!

Eric Eyo

Partner, London

T. +44 (0) 20 7481 0010 

ericeyo@incegd.com 

Angela Song

Associate, London

T. +44 (0) 20 7481 0010 

angelasong@incegd.com
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New rules on witness evidence: is your 

statement compliant? 

Significant changes to the rules governing the 

preparation of witness statements will come into 

force on 6 April 2021. They will apply, with a few 

exceptions, to all trial witness statements signed on 

or after that date in Business and Property Court 

proceedings, although they will not apply to 

Admiralty Court proceedings until at the earliest 1 

October 2021.

These changes follow on from initial amendments 

made to the witness evidence rules in April 2020, 

which introduced a revised Statement of Truth 

wording and also specified certain new 

requirements as to the content of witness 

statements. The aim of these changes was to 

obtain a more uninhibited account of facts from 

witnesses and reveal the extent of third party input 

into the witness statement. 

The latest changes, published as a new Practice 

Direction PD57AC and Appendix, make some 

further key changes, including that: 

• A witness statement must now identify 

documents that the witness has referred to or 

been referred to;

• Witnesses must clarify how well they remember 

important facts;

• A Confirmation of Compliance must be signed 

by the witness; and 

• A Certification of Compliance must be signed by 

the relevant legal representative.

The purpose of these reforms is to make the 

process of drafting witness statements more 

transparent. However, both sets of amendments 

have implications for those giving and taking 

witness evidence and potentially carry the risk of 

sanctions, including strike out of the witness 

evidence and costs penalties, should they not be 

adhered to. We consider some of these below, 

particularly in the context of shipping claims.

Content of witness statements 

Two key changes were implemented in April 2020 

in relation to the content of witness evidence. 

Firstly, the witness statement had to set out the 

process by which it was prepared, e.g. face-to-face, 

on Zoom, by telephone, through an interpreter etc. 

Secondly, the witness statement had to be drafted 

in the witness’s own language and the witness’s 

own words. In practice, this means that if the 

witness does not speak English, then the statement 

will be in a foreign language, most probably the 

witness’s mother tongue.

An issue can frequently arise particularly in 

shipping cases where a statement must be taken 

from a witness whose knowledge of English is 

limited. The litmus test has traditionally been 

whether the witness’s English is sufficiently 

proficient to allow proper cross-examination, 

without putting undue stress on them. Those taking 

statements will, therefore, need to determine 

whether the witness’s English is good enough for 

these purposes, otherwise the statement (including 

the statement of truth) should be prepared in the 

foreign language and filed with an English 

translation. 

For persons attending casualties, it may not always 

be practicable to secure the services of an 

interpreter to assist with the interview process. 

However, the revised rules do not appear to 

prevent a witness being interviewed in English 

(assuming their spoken English allows this), with 

the statement subsequently being drafted in their 

own language, so long as the guidelines for witness 

preparation are properly complied with. 

The April 2021 changes also mean that a witness 

must now list any documents consulted for the 

purpose of providing witness evidence contained in 

the statement. Furthermore, a witness should only 

be shown things that they would have seen at the 

time and should not be provided with documents 

that they would not have seen at the time.

Such documents may include notes or reports to 

which privilege may potentially attach. 
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This issue gave rise to significant concern amongst 

practitioners at the time the draft revisions were 

being considered. As a result, the final version 

helpfully clarifies that privileged documents may be 

listed in general terms, rather than individually, so 

as not to affect privilege.

Key documents relevant to a statement are 

normally attached as exhibits. However, a witness 

will often consult or be referred to a number of other 

less significant documents (the witness’s own 

notes, logs/records of electronic activity e.g. phone 

records/emails etc.), which will not normally be 

attached.

If a statement is prepared before disclosure, as 

may often be the case in respect of statements 

taken immediately following a marine casualty, the 

interviewer and witness should now ensure that all 

documents referred to during the interview are 

listed at that time as part of the process, although 

they should be listed by category or general 

description only where necessary to protect 

privilege. 

Statement of Truth

In April 2020, the prescribed Statement of Truth 

wording was updated to read as follows:

“I believe that the facts stated in this witness 

statement are true. I understand that 

proceedings for contempt of court may be 

brought against anyone who makes, or 

causes to be made, a false statement in a 

document verified by a statement of truth 

without an honest belief in its truth.”

The new PD57AC updates this wording to add the 

following: 

“I have read (or if applicable have had read 

to me), and understand, paragraphs 2 and 3 

of the Practice Direction 57AC and 

paragraph 1.3, 2.2 to 2.6 and 3.2 to 3.7 of the 

appendix to that practice direction, in relation 

to the purpose and proper content of trial 

witness statements and proper practice in 

relation to their preparation".

While a false statement always carried with it the 

risk of potential proceedings for contempt of court, 

the inclusion of this express wording re-emphasised 

the serious nature of the Statement of Truth and 

acted as a clear warning to witnesses unfamiliar 

with legal proceedings of the consequences of 

making a false statement. The wording also made it 

clear that third parties involved in the making of a 

false statement (e.g. lawyers or others involved in 

the drafting process) were equally at risk. Particular 

care must, therefore, be taken to adhere to the 

guidance when preparing a statement and to keep 

in mind the importance of the Statement of Truth.

Witness’s Confirmation of Compliance

In addition to the Statement of Truth, as of April 

2021, a witness statement must contain a 

Confirmation of Compliance in the following 

wording:

“I understand that the purpose of this witness 

statement is to set out matters of fact of 

which I have personal knowledge. I 

understand that it is not my function to argue 

the case, either generally or on particular 

points, or to take the court through the 

documents in the case. 

This witness statement sets out only my 

personal knowledge and recollection, in my 

own words. On points that I understand to be 

important in the case, I have stated honestly 

(a) how well I recall matters and (b) whether 

my memory has been refreshed by 

considering documents, if so how and when. 

I have not been asked or encouraged by 

anyone to include in this statement anything 

that is not my own account, to the best of my 

ability and recollection, of events I witnessed 

or matters of which I have personal 

knowledge.”

Those interviewing witnesses should pay particular 

attention to the express inclusion of the 
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confirmation that the statement is “in my own 

words” and those involved in the interview process 

will need to ensure that the witness is fully aware of 

this and other requirements and that the interview 

and drafting process are fully compliant.    

The latter paragraphs of the Confirmation of 

Compliance are in line with the revised Statement 

of Truth wording in highlighting the consequences 

of making a false statement. However, the first 

paragraph introduces an additional aspect in 

requiring the purpose and limitations of witness 

evidence to be explained to and understood by the 

witness, the intention being to prevent the inclusion 

of potentially inadmissible arguments in witness 

evidence.

The requirement for witnesses to state how well 

they remember facts relevant to points that are 

important to the case is also significant. While 

cross-examination of a witness on their memory of 

events is nothing new, the express statement on 

recollection may provide examining counsel with a 

new train of inquiry and may have a bearing on the 

weight given to the relevant witness evidence at the 

trial. 

Notably, PD57AC allows a party to make an 

application to vary or depart from the standard 

Confirmation of Compliance or Certificate of 

Compliance where appropriate. This may be 

particularly significant for example in admiralty 

claims, where first-hand accounts are often taken 

from a ship’s crew at the time of or immediately 

following a marine casualty or incident. In those 

cases, the process of giving or taking witness 

evidence can involve language or other difficulties, 

time pressure and stressful conditions. 

Nonetheless, this contemporaneous evidence can 

potentially be very valuable.

The Certificate of Compliance

A significant new development is that witness 

statements must, unless the Court orders 

otherwise, be endorsed with a Certificate of 

Compliance, signed by the relevant legal 

representative. The certificate must be in the 

following form:

“I hereby certify that: 

1. I am the relevant legal representative 

within the meaning of Practice Direction 

57AC. 

2. I am satisfied that the purpose and proper 

content of trial witness statements, and 

proper practice in relation to their 

preparation, including the witness 

confirmation required by paragraph 4.1 of 

Practice Direction 57AC, have been 

discussed with and explained to [name of 

witness]. 

3. I believe this trial witness statement 

complies with Practice Direction 57AC and 

paragraphs 18.1 and 18.2 of Practice 

Direction 32, and that it has been prepared in 

accordance with the Statement of Best 

Practice contained in the Appendix to 

Practice Direction 57AC.” 

A legal representative is defined in CPR2.3 as: 

“(a) barrister;

(b) solicitor;

(c) solicitor’s employee;

(d) manager of a body recognised under 

section 9 of the Administration of Justice Act 

1985; or

(e) person who, for the purposes of the Legal 

Services Act 2007, is an authorised person in 

relation to an activity which constitutes the 

conduct of litigation (within the meaning of 

that Act),

who has been instructed to act for a party in 

relation to proceedings;”

The Certificate of Compliance formalises what has 

long been held as the duty of a legal professional 

engaged in the process of preparing witness 

evidence and its express introduction further



Shipping E-brief  /  March 2021

26

emphasises the importance placed by the Court on 

adherence to the requirements of witness 

statement preparation. The definition of “legal 

representative” under the CPR is fairly limited and 

does not appear to include non-regulated lawyers 

except where they are actual employees of a 

solicitor. This would appear to preclude surveyors 

or consultants, who may have obtained statements, 

from signing certificates of compliance.  

The legal representative must, however, be 

satisfied that the witness statement process has 

been properly complied with before signing the 

Certificate of Compliance. This could potentially be 

an issue where that legal representative, or indeed 

any legal representative, has not been involved in 

the process of preparing and taking the witness 

statement. 

As already stated above, a dispensation to vary or 

dispense with the standard form Certificate of 

Compliance wording may be sought from the Court 

as appropriate. 

Comment

The new rules contain helpful guidelines as to what 

has been best practice in the preparation of witness 

statements for some time. Indeed the Appendix to 

PD57AC is a statement of best practice. That said, 

the rules also introduce some new formal 

requirements which will need to be considered 

carefully when witness statements are likely to be 

required in commercial litigation. While they 

potentially introduce some new challenges for 

witnesses and practitioners alike, it is to be hoped 

that they achieve their goal of greater transparency 

in the practice of taking evidence. 

Christian Dwyer

Global Head of Admiralty, London

T. +44 (0) 20 7481 0010 

christiandwyer@incegd.com 

Donal Keaney

Senior Marine Manager, London

T. +44 (0) 20 7493 6151

donalkeaney@incegd.com
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Court declines to imply term on additional 

security into guarantees

CVLC Three Carrier Corp and another v. Arab 

Maritime Petroleum Transport Company [2021] 

EWHC 551 (Comm)

The Guarantor in this case guaranteed the 

performance of the Charterer under two bareboat 

charters as primary obligor. The Owners terminated 

the charters, alleging breach and sought to claim 

against both the Charterer and the Guarantor in 

separate arbitrations. They also arrested the 

Guarantor’s vessel to secure their claims under the 

guarantees. 

The Guarantor argued that it was an implied term of 

the guarantees that the Owners would not seek 

additional security. The arbitrator agreed with the 

Guarantor that the guarantees provided adequate 

security and that the Owners were precluded from 

seeking further security by way of an implied term. 

On appeal, the Court reversed this decision. While 

the guarantees might have provided adequate 

security for breach of the Charterer’s obligations 

under the charters, the arrest was intended to 

secure the entirely separate breach of the 

Guarantor’s obligations under the guarantees. 

The background facts

CVLC Three Carrier Corp and CVLC Four Carrier 

Corp each entered into a bareboat charter as 

Owners with Al-Iraqiya Shipping Service and Oil 

Trading as Charterer. Arab Maritime Petroleum 

Transport Company (“AMPTC”) entered into 

associated guarantees, guaranteeing the 

Charterer’s performance under the bareboat 

charters. While it was suggested that the Guarantor 

and the Charterer were associated companies, this 

did not need to be not conclusively determined for 

the purposes of this dispute. 

The guarantees provided in essence that in 

consideration of the Owners entering into the 

charters with the Charterer, the Guarantor 

“irrevocably, absolutely and unconditionally” 

guaranteed due and punctual payment of hire, as 

well as the Charterer’s other obligations under the 

charters. Further, in the event that the Charterer 

defaulted on its hire obligations, the Owners could 

call upon the guarantees and demand immediate 

payment by the Guarantor of the outstanding hire. 

The guarantees described the Guarantor as 

“primary obligor”, meaning that its obligations under 

the guarantees were independent of, and not 

contingent on, the Charterer’s obligations under the 

bareboat charters. This should be contrasted with 

the position of a surety, who has only a secondary 

obligation that enables him to rely on any defences 

available to the debtor (in this case, the Charterer) 

pursuant to the underlying contract (here, the 

charters). 

The Owners subsequently terminated the charters, 

alleging breach by the Charterer. They commenced 

separate arbitrations against the Charterer and the 

Guarantor. They then also arrested a vessel owned 

by the Guarantor as security for their guarantee 

claims.

In an expedited application to the sole arbitrator, the 

Guarantor sought a declaration that it was an 

implied term of the guarantees that the Owners 

would not seek additional security in respect of the 

matters covered by the guarantees. The application 

was made on a documents only basis and the 

arbitrator declined to make any findings of fact as 

these were contested. He noted that the guarantees 

did not expressly provide for additional security. 

However, he concluded that there was an implied 

term as proposed by the Guarantor and that the 

Owners were in breach of it and liable to the 

Guarantor for damages. 

The arbitrator’s reasoning was that liability under 

the guarantees could only be triggered if it had 

been established that the Charterer had failed 

properly to perform the charters. Further, while the 

Guarantor was potentially liable as primary obligor 

and not only as a surety, the guarantees were given 

in consideration of the Owners entering into the 

charters. Therefore, it could be inferred that the 

guarantees must have been considered adequate 

security at the time the charters were entered into, 

otherwise they would not have been concluded.
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The Guarantor appealed.

The Commercial Court decision 

The Court allowed the appeal. In the Court’s view, 

the arbitrator had impermissibly sought to rewrite 

the parties’ contract for them. Furthermore, the 

legal hurdle for implication of a term was a high 

one. While most implied terms were dependent on 

the specific facts of the case, the guarantees here 

were predominantly on boilerplate terms. Implying 

the term proposed into these guarantees would, 

therefore, suggest that the term should be implied 

into other generically worded guarantees. 

Furthermore, a party entering into a contract was 

not normally limited as to the steps it took to secure 

its claim in the event of a default. Therefore, the 

proposed implied term here was akin to an 

exclusion clause and very clear words would be 

needed to demonstrate that the parties had agreed 

to such a provision. In this case, there was no clear 

indication of such an intention in the wording of the 

guarantees. 

The Court rejected the argument that not implying 

the term would result in the Owners being entitled 

to double security. It was important to distinguish 

between: (i) the Owners’ rights against the 

Charterer under the charters; and (ii) the 

independent contractual relationship created by the 

guarantees as between the Owners and the 

Guarantor. 

The guarantees could be called on according to 

their terms where there was an arguable breach by 

the Charterer under the charters. However, there 

only became a right to seek security against the 

Guarantor if it did not respond under the 

guarantees. In that case, the Guarantor would 

arguably be in breach of its obligations under the 

guarantees and the security obtained would be 

security for that breach and not for the Charterer’s 

breach. 

The Court added that it would make no sense for 

the Owners (absent the guarantee) to be able to 

seek security for the Charterer’s breach, for 

example by arresting their vessel, but not to be able 

to seek security for the Guarantor’s breach of its 

own primary obligations under the guarantees. 

Further, while the parties might arguably have 

considered the guarantees as adequate security, 

this would have been in relation to breach by the 

Charterer of the charters and not for breach by the 

Guarantor of its separate obligations under the 

guarantees.

Comment 

The Court will not readily imply a term into the 

parties’ contract unless it is necessary to make the 

contract work. In this case, the guarantees worked 

perfectly well without the proposed implied term.

The decision also highlights the difference in the 

obligations imposed on a primary obligor, as 

opposed to a surety, under a guarantee. A 

guarantee given by a primary obligor is in the 

nature of an indemnity, as opposed to a true 

guarantee. Those providing such security should be 

clear as to the nature and extent of the obligations 

to which they are agreeing.

Finally, parties to performance guarantees similar 

to this who intend to exclude the right to seek 

additional security should expressly state this in 

their document.
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UAE ratifies 1996 Protocol to LLMC 1976

On 10 October 1957, the International Convention 

relating to the Limitation of the Liability of Owners of 

Sea-Going Ships was signed in Brussels (the 

“Brussels Convention”). On 19 November 1976, the 

Limitation of Liability for Maritime Claims 

Convention 1976 (the “LLMC”) was signed in 

London, addressing some of the pitfalls in the 

Brussels Convention. The LLMC continues to be 

the “base” Convention regulating shipowners’ ability 

to limit liability in certain circumstances. 

It is important for shipowners/operators to be able 

to limit liability to a known amount in response to 

certain risks so that they can: (a) undertake an 

informed risk assessment and; (b) procure 

appropriate insurance. In order to encourage 

international trade and movement of vessels 

through numerous jurisdictions with different laws, a 

unified universal regime for limitation of liability was 

necessary. This led to the Conventions being 

signed. With the passage of time and as a result of 

additional experience on how they were being 

applied, the Conventions have been updated with 

protocols.

On 4 August 1997, the UAE ratified the LLMC. 

Despite the fact that the LLMC had been amended 

by a Protocol in 1996 (the “1996 Protocol”), the 

1996 Protocol remained unratified by the UAE until 

recently. On 10 November 2020, the UAE ratified 

the 1996 Protocol by virtue of the Federal Decree 

No. 167 of 2020. The non-ratification of the 1996 

Protocol by the UAE for over 23 years had led to 

interesting practical implications in litigation before 

the UAE courts with regard to the LLMC. This 

article aims to consider the practical implications of 

both non-ratification and ratification of the 1996 

Protocol.

The limitation of liability under the LLMC overlaps 

with a local limitation regime under the UAE 

Commercial Maritime Law No. 26 of 1981 (the 

“UAE Maritime Code”). The local limitation regime 

sets out much lower limits than those stipulated 

under the LLMC and the 1996 Protocol. The table 

below illustrates an example of the differences 

between the limitation amounts under the UAE 

Maritime Code, the LLMC and the 1996 Protocol on 

a vessel with a gross tonnage of 20,000 tons:

Limitation regime Limitation amount for 

personal injury claims/loss of 

life

Limitation amount for other 

claims/physical damages

The UAE Maritime Code US$2,722,940.77 US$1,361,470.38

The LLMC US$10,448,745.60 US$4,938,056.40

The 1996 Protocol (Ratified by 

the UAE in 2020)

US$23,655,360.00 US$11,827,680.00

The 2012 Amended Limits (Not

ratified yet by the UAE)

US$35,719,593.60 US$17,859,796.80
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The UAE Maritime Code was enacted in 1981 after 

the LLMC was issued in 1976, but prior to its 

ratification by the UAE in 1997. It seems that UAE 

legislators had borne in mind the LLMC when the 

UAE Maritime Code was issued as the scope of 

application of the limitation regime under the UAE 

Maritime Code is relatively similar to that of the 

LLMC, however the monetary limits are different. 

In practice, the UAE courts are yet to rule on which 

limitation figures are applicable. In the judgment no. 

24/2008, the Dubai Cassation Court ruled that a 

vessel owner is entitled to limit its liability and 

referred to the provisions of both regimes. 

However, the limitation figure was not disputed and 

no decision was made on this issue. 

Article 8(1) of the UAE Maritime Code states that 

the provisions of the UAE Maritime Code shall not 

prejudice the international treaties ratified by the 

UAE. Therefore, in our view, the limitation amounts 

under the LLMC are likely to be applicable. This is 

supported by the fact that, in November 2020, the 

UAE authorities ratified the 1996 Protocol, which 

suggests a decision by the UAE not to allow owners 

to limit their liability at lower levels.

Prior to ratification of the 1996 Protocol, the UAE 

courts witnessed jurisdictional battles over the 

application of the LLMC. The injured parties used to 

seek to avoid UAE jurisdiction where lower 

limitation amounts applied, preferring to sue in 

countries where the 1996 Protocol had been 

ratified. On the other hand, defaulting parties would 

seek to establish UAE jurisdiction in order to benefit 

from the lower limitation amounts. The difficulty for 

defaulting parties was that declaratory judgments 

are not common under UAE procedural laws and 

UAE judges are reluctant to issue them. UAE 

judges are more familiar with a situation where the 

injured party sues and the defaulting party defends 

and raises a limitation defence. However, the 

defaulting parties could not rely on the injured 

parties suing in the UAE courts, for example 

because the incident happened in the UAE, 

especially if the shipowner/operator at fault was 

based in a country where higher limits applied or if 

there was an opportunity to attract another 

jurisdiction where higher limits applied.

We have experienced limitation cases before UAE 

onshore courts and a Dubai (DIFC-based) judicial 

tribunal in which such jurisdictional battles took 

place. In Fujairah, we acted for owners of a vessel 

who attempted to establish their right to limit liability 

under the LLMC while the injured party had brought 

proceedings before the English High Court to avoid 

the application of the lower limitation amount in the 

UAE. The purpose of seeking to establish liability 

before the Fujairah courts was to obtain a judgment 

that the Claimant’s liability was discharged beyond 

the limitation amount. Both the Fujairah First 

Instance Court and Appeal Court dismissed  the 

case on the basis that this type of claim was not 

subject to limitation of liability, but ignored the other 

issues raised before them such as jurisdiction and 

the entitlement to a declaratory judgment. In 

another dispute, the Dubai World Tribunal, whose 

procedural rules are derived from the English Civil 

Procedure Rules, ruled that it had jurisdiction over 

the claim brought by the vessel owners for whom 

we acted and then found no difficulty in issuing a 

declaratory judgment that the owners were entitled 

to limit their liability.

Despite the UAE’s ratification of the 1996 Protocol, 

jurisdictional battles are likely to continue because 

the 1996 limits were increased on 12 April 2012 

(and came into force on 8 June 2015) and the UAE 

is yet to ratify the 2012 increases. Certain 

jurisdictions such as England and Hong Kong have, 

however, adopted the increases to the 1996 limits. 

Therefore, an injured party should continue 

favouring those jurisdictions over UAE jurisdiction 

where possible so that a higher limit in monetary 

terms is applicable. 

[1] If the claim involves both personal injury and physical 

damage, the limitation amount under the UAE Maritime Code is 

AED 750 per ton.

[2] The case was discontinued after the appeal stage and did 

not reach the Federal High Court.

https://www.incegd.com/en/news-insights/maritime-uae-ratifies-1996-protocol-llmc-1976#_ftnref1
https://www.incegd.com/en/news-insights/maritime-uae-ratifies-1996-protocol-llmc-1976#_ftnref2
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Anti-suit injunctions: delay at your peril!

A v. B (MV Star Moira) [2020] EWHC 3657 (Comm)

The Court has granted a final anti-suit injunction, 

restraining a cargo claimant from continuing 

proceedings in the Chinese courts, in breach of a 

London arbitration agreement in the bills of lading. 

Despite the Chinese Court reserving jurisdiction 

over the dispute, the English Court granted the 

injunction because, importantly, the Shipowners 

had not unduly delayed in seeking relief and the 

Chinese proceedings were not very far advanced. 

The background facts

The case concerned a cargo of soya beans loaded 

onboard the Owners’ vessel in early June 2019 

under two bills of lading. The front of each bill 

referred to the underlying charterparty dated 24 

May 2019, which provided for English law and 

LMAA arbitration. The conditions of carriage on the 

reverse side of each bill provided: 

“All terms and conditions, liberties and 

exceptions of the Charterparty as dated 

overleaf, including the law and arbitration 

clause”. 

During discharge operations in China on or around 

21 August 2019, some of the cargo was found to be 

damaged. The Defendant, as the notify party and 

the receiver of the cargo, issued a letter of protest 

to the vessel’s master, reserving the right to claim 

against the Owners in respect of the damaged 

cargo. Security for the claim was sought from the 

Owners’ P&I Club and, on 29 August 2019, was 

given in the form of a letter of undertaking from 

China Re. Matters then lay in abeyance until 8 July 

2020.

The Chinese Proceedings 

On 8 July 2020, the Defendant sought to bring its 

claim for damage to the cargo in the Qingdao 

Maritime Court. While the proceedings were served 

on the Owners’ lawyers on 17 August 2020, 

supporting documents were not received until 14 

September, at which time the Owners sought to 

challenge the Chinese Court’s jurisdiction over the 

dispute. On 21 September, the Chinese Court 

dismissed the jurisdictional challenge on the basis 

that, pursuant to Chinese maritime procedure law, 

the charterparty arbitration clause was not validly 

incorporated into the bills because the bills did not 

state the name of the parties to the allegedly 

incorporated charterparty or the date of its 

signature on their face.

On 2 October, the Owners commenced LMAA 

arbitration in respect of the disputes arising under 

the bills and, on 8 October, they applied for an anti-

suit injunction from the English Court. Those 

proceedings were duly served on the Defendant’s 

Chinese lawyers on 27 October but were not 

acknowledged. In the meantime, on 19 October, the 

Owners appealed the Chinese Court’s jurisdictional 

ruling. The outcome of that appeal is pending.

The Commercial Court decision

In considering whether it should grant an anti-suit 

injunction, the Court first had to be satisfied that, on 

a balance of probability, the Defendant had 

breached the agreement to arbitrate. The three 

relevant questions were: (i) was there a London 

arbitration clause in the bill of lading?; (ii) was the 

Defendant bound by any arbitration clause as the 

holder of the bills of lading?; and (iii) was the 

Defendant in breach of any agreement to arbitrate 

by commencing proceedings in the Chinese courts? 

The answer to all three questions was yes.

As to (i), the front of the bills of lading referred to 

“freight payable as per the charterparty dated 24 

May 2019”. The conditions of carriage were set out 

overleaf. Further, under English law, where words 

of incorporation in a bill of lading included a clear 

reference to the charterparty law and arbitration 

clause, then that clause would be incorporated into 

the bill of lading. 

As to (ii), the Defendant was undisputedly the 

receiver of the cargo and had sought to bring the 

cargo claim in China as lawful holder of the bills of 

lading. Consequently, per the rights of suit vested
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in the Defendant pursuant to sections 2(1) and 3(1) 

of the Carriage of Goods by Sea Act 1992, it 

became bound by the original contracting party’s 

liability under the bills of lading, including the 

agreement to arbitrate.

As to (iii), the Defendant was in clear breach of the 

arbitration clause by commencing Chinese Court 

proceedings in respect of the bill of lading claims.

In light of the Defendant’s breach, the Court had the 

power to grant an anti-suit injunction where it was 

just and convenient to do so. An application for an 

anti-suit injunction had to be made promptly in 

fairness to the respondent and in the interests of 

comity towards the foreign court. Undue delay in 

making the application could of itself be a strong 

reason not to grant an anti-suit injunction.

On the facts of this case, the Court found that there 

was no sufficient delay in seeking an anti-suit 

injunction such that there was good enough reason 

for the Court not to grant it. While the Owners did 

not immediately seek an anti-suit injunction when 

they were served with the Chinese proceedings, 

they had promptly challenged the Chinese Court’s 

jurisdiction and, when that challenge was 

dismissed, had applied for injunctive relief three 

weeks later. This was admittedly a modest delay. 

However, the Court noted that the Chinese 

proceedings were not very far advanced and had 

not yet proceeded on the merits. While the fact that 

the Chinese Court had reserved jurisdiction was not 

per se a bar to granting an anti-suit injunction, the 

English Court would become less willing to grant 

the injunction the further along the foreign 

proceedings were. This was because more time 

and costs would potentially be wasted by 

abandoning the foreign proceedings and because 

considerations of comity would then become more 

important.

Finally, the Court noted that the Defendant had 

failed to participate either in the LMAA arbitration or 

by acknowledging service of the Court proceedings 

on them. The Court concluded that granting an 

interim anti-suit injunction was unlikely to result in 

the Defendant participating in a hearing before the 

Court to argue issues such as delay. The Court, 

therefore, proceeded to grant a final anti-suit 

injunction.

Comment

In seeking an injunction, time is of the essence. 

Failure to act promptly can of itself be a strong 

reason to deny an application. The questions of 

delay and comity are inextricably linked. The 

sooner relief is sought, the less likely the perceived 

interference with the processes of the foreign court 

and the less likely the prospect of wasting the 

foreign court’s time and resources. The message is 

clear: delay at your peril!
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