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Supreme Court clarifies scope of arbitrator’s duty to 
disclose appointment in multiple overlapping references 
Halliburton Company v. Chubb Bermuda Insurance Ltd [2020] UKSC 48
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The Supreme Court has unanimously dismissed 

an appeal from the lower courts’ refusal to remove 

an arbitrator on the ground of apparent bias. The 

Supreme Court has held that although the 

arbitrator came under a legal duty to disclose his 

subsequent appointments involving a common 

party and overlapping subject matter, his failure to 

do so did not amount to a finding of apparent bias. 

The background facts

Halliburton Company (“Halliburton”) provided well-

monitoring and cementing services to BP in 

relation to the temporary abandonment of an oil 

well in the Gulf of Mexico. Transocean Ltd 

(“Transocean”) had been engaged by BP to 

provide crew and drilling teams. 

In 2010, the well experienced a blow out during 

the abandonment process causing an explosion 

and fire on the Deepwater Horizon oil rig. 

Numerous civil claims were brought against BP, 

Halliburton, and Transocean and, following a trial 

on liability in the US, judgment was handed down 

apportioning liability between the parties. 

However, Halliburton settled certain claims 

brought against it before the judgment and 

subsequently made a claim under their liability 

insurance policy held with Chubb Bermuda 

Insurance Ltd (“Chubb”). Chubb declined to pay 

Halliburton’s claim under the policy contending, 

inter alia, that the settlement of the claims by 

Halliburton was not a reasonable settlement and 

that Chubb had acted reasonably in not 

consenting to the settlement. Following the 

judgment, Transocean brought a similar claim 

against Chubb, and Chubb likewise refused cover. 

Halliburton commenced arbitration against Chubb 

under the Bermuda Form, and both parties 

appointed their own arbitrator. However, they 

could not agree upon a Chairman, and an 

application was therefore made to the Court which 

resulted in Chubb’s first-choice candidate, Mr 

Kenneth Rokison QC (“R”), being appointed. 

In November 2016, Halliburton discovered that, 

subsequent to R’s appointment, and without 

Halliburton’s knowledge, R had accepted two 

further appointments arising out of the same 

Deepwater Horizon incident. The first being a 

claim by Transocean against Chubb as the latter’s 

nominee, and the second between Transocean 

and another insurer. 

In December 2016, Halliburton applied to the 

Court, seeking the removal of R for apparent bias 

under s.24 of the Arbitration Act 1996 (the “Act”). 

Both the High Court and Court of Appeal 

dismissed the application. Halliburton appealed to 

the Supreme Court.

The Supreme Court decision

The Supreme Court unanimously dismissed the 

appeal. In the leading judgment given by Lord 

Hodge, the principal issues were formulated as 

being:

“i) whether and to what extent an arbitrator may 

accept appointments in multiple references 

concerning the same or overlapping subject matter 

with only one common party without thereby giving 

rise to an appearance of bias, and ii) whether and 

to what extent the arbitrator may do so without 

disclosure.”

The law

The Court set out an arbitrator’s statutory duties of 

fairness and impartiality under ss.1 and 33 of the 

Act. Those duties apply equally as between party-

appointed or independently appointed arbitrators. 

When considering an allegation of apparent bias 

under s.24, the common law test applies, namely 

whether a fair-minded and informed observer, 

having considered all the facts, would objectively 

conclude that there was a real possibility of bias. 

That test, the Court held, is undertaken at the time 

the application to remove the arbitrator is heard. 

The Court further stated that, rather than just being 

a matter of good practice, an arbitrator had a legal 

duty to disclose facts or circumstances, including 

the involvement in multiple overlapping 

references, where these would or might lead a 

fair-minded and informed observer to reasonably 

conclude that there was a real possibility of bias. 

This was necessary in order to comply with the 

arbitrator’s duties of fairness and impartiality. 

Additionally, a failure to disclose such facts could, 

but would not necessarily, lead to a conclusion of 

apparent bias. 

The Supreme Court also substantially endorsed 

the Court of Appeal’s development of the English 

law of arbitration and concluded that, in the 

absence of a contractual obligation to do so under 

agreed arbitral rules, an arbitrator would 
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nonetheless fall under a common law duty to 

disclose matters which might reasonably give rise 

to justifiable concerns as to their impartiality. As a 

matter of timing, in assessing whether an arbitrator 

has failed in their duty to make disclosure, Lord 

Hodge held that the test is prospective in so far as 

“[a] determination as to whether an arbitrator has 

failed to perform a duty to disclose can only be 

made by reference to the circumstances at the 

time the duty arose and during the period in which 

the duty subsisted”.  

Issue 1

The Court, therefore, held that where an arbitrator 

accepts multiple appointments involving a 

common party and overlapping subject matter, this 

may give rise to the appearance of apparent bias, 

although the question would depend on the facts 

and circumstances of the case, and the customs 

and practices in the relevant field of arbitration. 

Issue 2

The Court concluded that in the context of the 

Bermuda Form, an arbitrator’s appointment in 

multiple references might give rise to justifiable 

concerns as to the arbitrator’s impartiality such 

that they would fall under a duty of disclosure, 

unless the parties agreed otherwise. On this basis, 

R should, as a matter of law, have disclosed his 

further appointment between Chubb and 

Transocean. 

However, on the facts of this case, the failure to 

disclose did not amount to a finding of apparent 

bias, because by the time the first instance hearing 

to remove R took place, it could not be said that a 

fair-minded and informed observer would infer a 

real possibility of bias despite R’s non-disclosure. 

This was on the basis that: 

1. At the time, there was a lack of clarity as to 

whether a legal duty of disclosure had arisen; 

2. Several months had passed after the 

Halliburton reference had commenced before 

the Transocean references were started; 

3. There was no likelihood of Chubb gaining an 

advantage from overlapping references given 

that R had explained to Halliburton that it was 

a) likely that the subsequent 

references would be concluded by 

the determination of a preliminary 

issue (which in the end they were), 

and that, 

b) if not, he would consider resigning 

from the Transocean references; 

4. There was simply no question of R obtaining 

some form of secret financial benefit; and 

5. There was no evidence of being able to infer 

any form of sub-conscious ill-will on R’s part.

The maritime context

A number of arbitral institutions and organisations 

intervened. The ICC submitted that interrelated 

arbitrations are uncommon in ICC arbitrations, and 

so such circumstances may more readily give rise 

to an appearance of bias. Indeed, the ICC, LCIA 

and CIArb favoured a legal duty of disclosure in 

such situations. 

In contrast, the LMAA and GAFTA submitted that 

such multiple appointments were more common 

under their procedures given their fields of 

operation, and the frequency of charterparty 

chains or strings of sale contracts with overlapping 

subject matter often arising from the same 

incident. Tribunals under their terms have the 

power to order concurrent hearings, and multiple 

appointments may be an accepted feature of such 

references without normally giving rise to the 

appearance of bias. 

The Supreme Court accepted these submissions 

and held that arbitrators involved in multiple 

appointments under LMAA or GAFTA terms will 

not generally fall under a duty of disclosure. It 

may, therefore, be inferred that where parties to a 

chain of charterparties do not expressly agree 

LMAA terms but subsequently appoint LMAA 

arbitrators with the effect that the rules 

automatically apply, the same outcome would 

likely be true. 

Duty of disclosure vs confidentiality

In the circumstances where a duty to disclose 

does arise, the Court made clear that the duty of 

disclosure does not override the duty of 

confidentiality. Thus, where information needs to 

be disclosed, this can only be done with the 

consent of the relevant parties to whom such 

confidentiality is owed.
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Alternatively, such consent may be inferred from 

the arbitration agreement itself, or given the 

context of the relevant customs and practices in 

the relevant field of arbitration. An example of such 

inferred consent may be where the parties have 

agreed to arbitrate according to specific 

institutional rules, which themselves oblige a 

certain level of disclosure to be given. Lord Hodge 

stated that the duty of confidentiality is not 

absolute, but that the boundaries are a developing 

area of law.

Comment

This judgment provides clarification with respect to 

the legal duty of disclosure under English 

arbitration law, whilst also preserving the 

possibility in appropriate circumstances for 

arbitrators to accept multiple appointments with a 

common party and overlapping subject matter, 

especially in the maritime and commodities sector 

under LMAA or GAFTA rules, without generally 

incurring an associated duty of disclosure. 

The Court suggested, however, that there may be 

merit in making express reference to the absence 

of a duty to disclose in the relevant arbitral rules 

agreed by the parties, in order that the parties are 

not reliant upon proof of custom or practice in their 

respective field of arbitration. 

Finally, and by way of caution, in the absence of 

such custom or practice or other express 

agreement concluded by the parties, arbitrators 

may be well advised to consider their disclosure 

obligations carefully in order to ensure compliance 

with their general duty of fairness and impartiality. 

Vernon Sewell

Partner, London 

T +44 (0)20 7481 0010

VernonSewell@incegd.com

Joshua Thomson

Associate, London

T +44 (0) 20 7481 0010

JoshuaThomson@incegd.com
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Touchy subject: when do negotiations become binding? 
Nautica Marine Ltd v. Trafigura Trading LLC (Leonidas) [2020] EWHC 1986 (Comm) 
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The English courts have generally held that the 

word “subject” or “sub”, when used in charterparty 

negotiations, indicates a pre-condition, which -

until “lifted” - precludes a binding contract. In this 

case, in a telephone call when negotiating the 

charter of a vessel, the Charterers lifted all 

outstanding subs except one. Did a contract arise? 

The Court said not: it found no reason, on the 

facts, to depart from the orthodox treatment of a 

“subject” or “sub”.

The background facts

The Preliminary Recap

On 8 January 2016, Trafigura, as Charterers, 

entered into negotiations with Nautica, as Owners 

of the Leonidas, to carry crude oil from the 

Caribbean to the Far East. The brokers drew up a 

written recap of the preliminary negotiations, which 

stated, “WITH SUBJECTS TO CHTRS’ 

S/S/R/MGT APPROVAL”. Unpacked, that 

indicated four subjects: (1) sufficient cargo; (2) the 

“Suppliers’ Approval Subject” (the meaning of 

which was the central issue at trial); (3) receivers’ 

approval; and (4) Trafigura management’s 

approval.

Further subs included agreements on an oil 

majors warranty, a prospective intermediate ports 

clause, and additional clauses to be annexed to 

the standard BPVOY form. The parties agreed a 

deadline of 12 January 2016 for lifting subs.

By 12 January, they had finalised the wording of 

the oil majors warranty. However, before Trafigura 

could lift subs, they still had to: (1) agree terms of 

purchase for one of their intended cargoes; (2) 

receive approval of the suppliers of that cargo that 

the vessel was suitable; (3) receive confirmation 

from local agents that the vessel was capable of 

loading at St Eustasius and Aruba; and (4) receive 

approval for loading from the operators of the 

terminals at those ports. It was disputed at trial 

which one or combination of those four factors 

comprised the “Suppliers’ Approval Subject”.

In light of the outstanding issues, Nautica agreed 

an extension to the deadline for lifting subs until 

10:00 Hawaii-Aleutian time on 13 January.

The 13 January Telephone Call

Trafigura missed the deadline. Nautica extended it 

again. Then, shortly after noon on 13 January, a 

telephone call took place between the parties on 

which the whole case hung. It was common 

ground that on the call, in return for a reduction of 

the demurrage rate, Trafigura lifted all subjects 

except for the Suppliers’ Approval Subject, the 

deadline for lifting of which was extended to 17:00 

Houston time (“HT”) on the same day.

At that stage, therefore, the deal looked likely be 

concluded within a matter of hours. However, that 

was not be the case as, at 16:59 HT on 13 

January 2016, Trafigura emailed their broker 

advising that they were unable to lift all subjects of 

the vessel.

Nautica subsequently held Trafigura in repudiatory 

breach of contract, entered into a less lucrative 

substitute fixture and claimed damages for the 

difference in the earnings they would have 

received under the Trafigura fixture. 

The Commercial Court decision

The Court contrasted two types of contractual 

“subjects”, which it termed pre-conditions and 

performance conditions. 

A pre-condition is usually an event or action in the 

control of a contractual party. If the parties agree a 

pre-condition subject, no contract arises until it is 

satisfied. Examples are “subject to contract” - i.e. 

the agreement will only be binding when both 

parties have signed a written document - and 

“subject to details” - i.e. the agreement will only be 

binding when the parties have agreed all terms.

In contrast, a performance condition is usually an 

event or action in the control of a third party. If the 

parties agree a performance condition subject, 

they might have agreed a binding contract. 

Indeed, the performance condition is itself usually 

a term of the contract. When the subject is 

satisfied, the relevant contractual partner becomes 

bound to perform. Until then, that party is only 

bound to perform if its breach has caused the 

subject to remain unfulfilled. An example of a 

performance condition is that found in a sale 

contract subject to obtaining an import or export 

licence.

Having made that distinction, the Court rather 

emphatically held that the words “subjects” or 

“subs” in charterparty negotiations signal
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Catherine Earnshaw

Partner, London

T. +44 (0) 20 7481 0010

CatherineEarnshaw@incegd.com

outstanding pre-conditions. In light of that, 

Nautica’s characterisation of the Suppliers’ 

Approval Subject as a performance condition was 

perhaps always destined to fail.

Nautica argued for a narrower meaning of 

“Suppliers’ Approval”: that it meant only the 

approval of the terminals at the supply ports. 

Trafigura argued that it meant not just the 

terminals’ approval but “all those approvals which 

the charterer commercially wishes to obtain on the 

supply side” - particularly the approval of the 

relevant supplier itself.

The Court favoured Trafigura’s interpretation. It 

found that the Suppliers’ Approval Subject was a 

pre-condition for the following reasons: 

1. the phrase in which it was embedded: 

“S/S/R/MGT APPROVAL” started and ended 

with what settled law holds are pre-conditions: 

sufficient cargo and management approval. It 

would, therefore, be incongruous if the middle 

terms were performance conditions;

2. the same pressing deadline applied to each of 

those four subs, suggesting that they all had 

the same status;

3. the first three subs all related to the 

commercial desirability of the charterparty 

from the Charterer’s perspective. They, 

therefore, had a different quality to 

performance conditions such as obtaining a 

licence, over which the contractual party has 

no control; and

4. the lack of clarity as to its meaning suggested 

that it was not intended to create a binding 

obligation. 

As Trafigura never lifted the subject, the pre-

condition was not met, and no binding contract 

arose. Nautica’s damages claim, therefore, failed.

The Court made a few additional interesting 

observations. First, had the Suppliers’ Approval 

Subject been a performance condition, Trafigura 

would have been obliged to take reasonable steps 

to seek the approval of suppliers. Secondly, had 

Trafigura failed to take such reasonable steps, the 

Court would have awarded damages on a “loss of 

chance” basis.

Comment

Fixing a voyage charterparty is a game of “round 

the table” ping pong - with owners, managers, 

charterers, brokers, suppliers, terminal operators, 

local agents, and receivers all playing their part to 

keep the rally going. This case usefully highlights 

the importance of parties ensuring that they are 

clear in contractual negotiations as to any subjects 

or conditions referred to and what must be done to 

satisfy such conditions, by whom and by when.

Ince acted for the successful Charterers in this 

case.

Iain Preston

Claims Executive, Hamburg

T. +494038086187

iainpreston@incegd.com
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Court confirms its jurisdiction over claims for loss of 
yacht overboard
Weco Projects APS v. Loro Piana and others (My Song) [2020] EWHC 2150 (Comm)
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This was a jurisdictional dispute arising out of the 

loss of a yacht overboard during the course of a 

voyage. The Court had to decide whether claims 

by the Italian domiciled yacht owner were properly 

brought in Italy or in the English courts. In doing 

so, the Court considered among other things what 

makes a contract a “contract of transport” for the 

purposes of exempting it from EU consumer 

protection regulations. The Court also found that, 

absent very express wording, a Himalaya clause 

does not allow servants, agents or sub-contractors 

to rely on an exclusive jurisdiction clause in the 

contract of carriage.

The background facts

Mr Loro Piana (“LP”), a businessman domiciled in 

Italy, arranged for his sailing yacht, MY SONG, to 

be shipped from Antigua to Genoa. The carriage 

was organised through Peters & May S.R.L. 

(“PMS”) on behalf of their principals, Peters and 

May Limited (“PML”).

A booking note recorded the contract between LP 

and PML. It provided for carriage of the yacht, 

which was named as the cargo, and it specified a 

set amount of freight payable by LP. The contract 

contained an exclusive jurisdiction clause (the 

“EJC”) providing for English law and English Court 

jurisdiction. The booking note also contained a 

Himalaya clause, stating that in the event of a 

claim against PML’s servants, agents and 

subcontractors regarding the contract of carriage, 

that third party would be entitled to rely on the 

exemptions and immunities granted to PML under 

the contract.

PML contracted with Zeamarine Carrier GmbH 

(“Zeamarine”) for the carriage of the yacht on 

BRATTINGSBORG, which was a vessel bareboat 

chartered by Weco Projects APS (“Weco”). During 

the course of the voyage, the yacht was lost 

overboard. LP brought claims for the loss of the 

yacht against PML, PMS, Zeamarine and Weco in 

the Italian courts. PML, PMS and Weco

commenced English Court proceedings, 

challenging Italian Court jurisdiction.

The Commercial Court decision

The judgment provides a useful overview of the 

application of European law in jurisdictional 

disputes. Among other issues also under 

consideration were questions about whether the 

booking note was to be interpreted as a contract of 

transport and whether the Himalaya clause gave 

PMS and Weco, as PML’s servants, agents and/or 

subcontractors, the benefit of the EJC.

The Recast Brussels Regulation provides certain 

protections for consumers who enter into contracts 

with a business, including a right to sue the 

business in the courts of the consumer’s domicile. 

However, the Recast Regulation specifically states 

that this will not apply to a contract of transport 

(contract of carriage), which is deemed to already 

be subject to substantial international legislation. A 

key question in this case was whether the booking 

note evidencing the contract between LP and PML 

was a contract of transport. 

LP argued that the booking note was not a 

contract of transport, but was instead a contract to 

arrange a contract of transportation. There is past 

case law which states that contracts for parcels of 

services, one of which is transport, do not come 

within the “contract of transport” exception. The 

Court, however, found that the booking note 

contract was not limited to the arrangement of 

carriage as there was provision for PML to perform 

the carriage themselves or for them to subcontract 

the carriage, as they did in this case. Additionally, 

the language of the booking note was in terms of a 

contract of transport: PML’s services were 

remunerated in freight, not in commission, and US 

COGSA applied. Therefore, the Court concluded 

that the EJC was not invalidated by the consumer 

section of the Recast Regulation.

LP had additionally brought claims against PMS, 

Zeamarine and Weco in Italy in respect of their 

liability for the loss of the yacht during the carriage 

on board BRATTINGSBORG. PMS and Weco

argued that any claim should be brought in the 

English courts.

One of the arguments was that, under the 

Himalaya clause, PMS and Weco were entitled to 

“every exemption from liability, limitation, condition 

and liberty herein contained and every right, 

exemption from liability, defence and immunity of 

whatsoever nature applicable to [PML]”. PMS and 

Weco argued that this wording in the Himalaya 

clause extended to the EJC.

However, the Court stated that it was clear from 

the authorities that the purpose of the Himalaya 

clause was to provide defences to third parties 

performing services on behalf of PML. 
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The scope of the clause’s wording had to be 

interpreted in this context. The EJC was not a 

clause that provided Weco or PMS with a 

contractual defence or a clause that was for the 

benefit of only one party. Rather, it created mutual 

rights and obligations. The Himalaya clause did 

not, therefore, allow PMS or Weco to rely on the 

EJC. However, they were able to successfully 

challenge the jurisdiction of the Italian courts on 

other grounds. 

Comment

Given the UK’s imminent exit from the EU, the 

Court’s consideration of the scope of consumer 

protection under the Recast Regulation may be of 

limited use. However, the Court’s analysis of what 

will amount to a contract of transport and its 

discussion of the scope of a Himalaya clause in a 

contract of carriage remain relevant.

Those who intend that their Himalaya clause 

should be governed by the law and jurisdiction 

clause of the contract may need to state this 

expressly.

Jamila Khan

Partner, Piraeus

T. +30 210 455 1000

JamilaKhan@incegd.com

Natalie Nielsen

Managing Associate, Piraeus

T. +30 210 455 1000

natalienielsen@incegd.com
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Measuring profit or loss under long term contracts of 
affreightment 
Palmali Shipping SA v. Litasco SA [2020] EWHC 2581 (Comm)
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It is often difficult to calculate damages where it is 

alleged that the charterer has failed to perform a 

long-term contract of affreightment (“COA”). The 

calculation can become even more complicated 

where the owner under the COA owns no vessels 

but contends that it would have performed the 

contract in part using the services of vessels 

owned by group companies. 

In this case, in a slightly unusual procedural step, 

the Court was asked to look at the way in which a 

damages claim had been put forward at a 

summary judgment application prior to the main 

trial in relation to liability. This involved an analysis 

of the appropriate approach to damages 

calculations and consideration of a relatively 

untested English law concept: the transferred loss 

principle. 

The background facts

Palmali Shipping SA (“Owners”) were pursuing a 

claim of approximately US$1.9 billion against 

Litasco SA (“Charterers”) for losses arising from 

alleged breaches of a long-term COA. The 

Charterers denied all liability. 

As part of their loss calculation, the Owners 

calculated the expenses that would have been 

incurred had the COA been performed and which 

would have been deducted from earnings under 

the COA. The Owners assumed that certain 

shipments would have been performed by vessels 

owned by other entities in the broader corporate 

group (“Owning Companies”).

For these vessels, the Owners’ calculation 

involved deductions only for bunkers and port 

charges, but nothing in respect of hire, freight or 

demurrage for the use of the vessels.

This calculation contradicted the ship 

management agreements (“SMAs”) entered into 

by the Owners with certain Owning Companies 

and which the Owners had disclosed in the 

proceedings. Under those SMAs, the Owners 

would be responsible for entering into fixtures on 

behalf of the Owning Companies, passing any 

revenue to them and retaining only a 2.5% 

commission. 

Furthermore, the Owners’ own evidence was that 

whenever a COA voyage was completed by one 

of these vessels, the Owners would invoice the 

Charterers for freight, and the relevant Owning 

Company would in turn invoice the Owners for 

freight. This was clearly a different arrangement to 

the Owners’ pleaded case that they would be able 

to utilise such vessels effectively for free. However 

the Owners submitted that, in practice, they would 

not be required to settle the intra group debt 

represented by the freight invoice from the Owning 

Company. 

The Charterers applied for summary judgment 

dismissing the Owners’ loss calculation in relation 

to these vessels. The Owners applied to amend 

their claim to pursue recovery of any losses 

incurred by the Owning Companies under the 

principle of transferred loss in the event that the 

summary judgement application succeeded.

The Commercial Court decision

As the Charterers’ application was for summary 

judgment, it was not necessary for the Owners to 

prove that their arguments would ultimately 

succeed, only that there was a serious issue to be 

decided at a full trial. However, despite this 

relatively low bar, the Owners’ arguments were 

rejected. 

Firstly, the Court noted that when determining the 

loss a claimant has suffered, it is necessary to 

take account not only of expense caused or 

benefits lost by a breach, but also expenses saved 

and benefits obtained as a result of the breach. In 

this case, however, the Owners were asking the 

Court to ignore what it accepted were valid 

liabilities owed to the Owning Companies. This 

was simply not supported by the facts. 

The Owners’ application to amend their case to 

bring in a claim for losses suffered by the Owning 

Companies in respect of their vessels was 

similarly rejected. The Owners had argued that the 

claim would fall within the scope of the transferred 

loss principle as formulated on its broadest basis:

“when one contracting party (B) has 

promised another (A) that it will confer a 

benefit on a third party (C) but does not do 

so. If A has a "performance interest" in the 

performance of B's promise, A can recover 

damages in the amount of the cost of 

providing C with the promised benefit.”

Previous English Court decisions have differed on 

whether the transferred loss principle is as broad a 

concept as this, or whether it is more properly 

confined to contracts relating to property – and 

restricted to claims where it was foreseeable that 

damage caused by breach of a contract relating to 

property would cause loss to a later owner of the 

property. 
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The courts have, however, acknowledged that 

there could be cases where a contracting party 

should be able to recover a third party’s loss “to 

give effect to the object of a transaction and avoid 

a legal black hole”.  

This was not the case here, however. The 

transferred loss principle required that a common 

intention and/or known object of the parties to the 

COA would be to confer a benefit on the Owning 

Companies. No benefits would be bestowed by 

the Charterers on the Owning Companies through 

the COA - such benefits would be bestowed purely 

by the Owners’ decision to contract with those 

entities. To argue otherwise was unrealistic.

Further, the transferred loss principle demands 

that the party whose loss is being claimed has no 

direct remedy to recover that loss. However, if the 

Owners had finalised contracts with the Owning 

Companies, the Owning Companies would have a 

direct action against Owners for their losses. The 

transferred loss principle, therefore, could not 

apply. If the Owners had not finalised contracts 

with the Owning Companies, then the loss that the 

Owners would seek to recover would be the 

Owning Companies’ lost opportunity to enter a 

contract – and the Court concluded that no 

authority stretched the transferred loss principle so 

far.  

Comment

This decision is a reminder that calculations of loss 

must be backed by factual evidence. It also 

highlights how tricky an exercise that can be when 

dealing with the affairs of a group of companies 

with the same ultimate beneficial owner. The Court 

had evidence of the careful documenting of 

liabilities and obligations between group entities, 

which appeared to directly contradict the Owners’ 

case, and which the Owners did not claim were 

sham. It is perhaps unsurprising, therefore, that 

the Court was unwilling to disregard the legal form 

of those arrangements. 

So far as the transferred loss principle was 

concerned, the Owners’ arguments were 

adventurous, but in the end serve to remind us 

that although this area of law is still developing, 

even its broadest formulation will only have limited 

application. Meanwhile, the case continues.
David Owens

Managing Associate, London

T +44 (0) 20 7481 0010

davidowens@incegd.com

Joanna Steele 

Partner, London

T +44 (0)20 7481 0010

JoannaSteele@incegd.com
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Update on new UK restructuring plan and overview 
of key cross-border restructuring considerations 
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The Covid-19 pandemic has brought considerable 

financial challenges to companies across a broad 

range of industry sectors, including the maritime 

sector. Distressed companies will need to consider 

their restructuring options early in order to 

preserve optionality and maximize value for their 

stakeholders. The UK has a very effective 

restructuring toolkit which can assist both non-UK, 

as well as UK, companies to maximise value for 

their stakeholders. In particular, the recent addition 

of a supercharged scheme of arrangement 

process, the so-called new restructuring plan 

introduced under the Corporate Insolvency and 

Governance Act 2020, is expected to be a game 

changer, which will sit alongside the English 

scheme of arrangement and the US Chapter 11 as 

one of the international restructuring tools of 

choice.

Update on new restructuring plan

There are a variety of reasons for the success of 

the scheme as the go-to restructuring tool for non-

UK and UK, companies. Its key attributes are that 

it is readily available to foreign companies and it is 

a flexible restructuring tool capable of delivering 

tailored, expeditious and cost effective 

restructuring solutions with minimal execution risk. 

The new restructuring plan largely mirrors the 

much-vaunted scheme; however, the restructuring 

plan also includes a cross-class cram down 

mechanic which will make it, in many 

circumstances, an even more effective 

restructuring tool than the scheme. Unlike  a  

scheme , which requires  the  support  of  all  

creditor  classes, this  cross-class  cram  down  

mechanic  will allow  the  Court,  subject  to  

certain  criteria being  satisfied, to  sanction  a  

restructuring plan  where  a  class  or  classes  of  

its stakeholders  have  voted  against  it. For an 

overview of the restructuring plan and its key 

features please see our previous update here. 

Although new to the restructuring toolkit, the 

restructuring plan has already proved its worth on 

two major high profile domestic restructurings, 

Virgin Atlantic and Pizza Express. In both cases, 

each creditor class voted in favour of the 

restructuring plan and the cross-class cram down 

mechanic was not deployed. Nevertheless, it was 

the threat of the cross-class cram down that was 

key to ensuring the necessary support from each 

class of creditors and providing the requisite level 

of certainty for each company to launch its 

restructuring, safe in the knowledge that a class of 

creditors could not derail the restructuring if they 

were to withhold their support.

The market eagerly awaits the first deployment of 

the cross-class cram down mechanic to go before 

the courts. In a scheme,  provided  all 

stakeholders receive adequate information with 

sufficient time to make an informed decision,  and  

there  is  no  evidence that stakeholders  are  

voting  for  reasons not related to their class 

interest, the Court is slow to second guess a 

majority decision of the scheme meetings. 

However, the Court will potentially be required to 

take a more activist approach in the restructuring 

plan process,  and  determine  difficult issues  of 

valuation  and  how  value  is  allocated  to 

different stakeholder groups where there is a 

cross-class cram down. 

The restructuring plan is notable for not having an 

absolute priority rule, in the vein of the US Chapter 

11 rule, which addresses this value allocation 

point. This rule provides that no lower-ranking 

class of stakeholder can receive any payment 

under a restructuring proposal subject to a cross-

class cram down unless all higher-ranking classes 

are first paid in full. We will have to wait and see 

whether the courts develop a form of the absolute 

priority rule as they are asked to sanction 

restructuring plans with a cross-class cram down.

Overview of key cross-border restructuring 

considerations 

There are a complex range of factors which need 

to be considered by any debtor when determining 

which restructuring tools will be most effective at 

maximising value for its stakeholders. These 

factors will depend on the nature of the 

restructuring that is required, whether that be an 

incisive balance sheet restructuring to access 

liquidity or a fully-fledged financial and operational 

restructuring. 

The starting point is to consider the local 

restructuring tools that are available in the home 

jurisdiction of the distressed debtor. To the extent 

that these tools are not capable of delivering an 

effective restructuring which maximises value, 

then it may be appropriate to consider what the 

UK restructuring toolkit has to offer. Relevant 

factors to consider when determining which 

international restructuring tools are best fit for 

purpose include:



Shipping E-brief /  December 2020

18

1. the location of the key stakeholders;

2. the nature of the required restructuring tools, 

which will include an analysis of:

i. the threshold of support that is 

required from different creditor and 

shareholder classes to impose the 

plan on dissenting stakeholders;

ii. the ability to impose the plan on 

secured creditors and 

shareholders;

iii. any restrictions on the nature of 

the compromise that can be 

proposed under the restructuring 

plan;

iv. the availability of a moratorium to 

provide breathing space from 

hostile stakeholder action to allow 

for the implementation of the 

restructuring; 

v. (the availability of so called ipso 

facto clause protection against the 

termination of contracts as a result 

of the restructuring; and

vi. the ability to reject executory 

contracts;

3. the jurisdictional gateway to provide access to 

the relevant restructuring tool;

4. the recognition of the restructuring in the 

relevant jurisdictions, e.g. where the debtor 

company is incorporated or holds assets;

5. the level of execution risk associated with the 

restructuring tool; and

6. the ability to deliver an expeditious and cost 

effective restructuring solution.

In circumstances where a foreign company has 

English law-governed debt, the scheme or the 

restructuring plan will often be the only viable 

option as the English courts will only recognise the 

discharge of English law governed debt through a 

foreign restructuring process in very limited 

circumstances.

Comment

It is expected that, in 2021, the restructuring plan 

will step into the breach to rescue and restructure 

non-UK, as well as UK, companies impacted by 

the pandemic. Companies that are facing financial 

stress should start to consider their restructuring 

options early in order to preserve optionality and 

maximise value. Understanding the available 

restructuring tools is a key step in this process.

Alex Rogan

Partner, London

T +44 207 481 0010

alexrogan@incegd.com
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