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As Covid-19 has dominated the headlines over recent months, there has been less of a focus on Brexit. However, with the 
deadline for end of the transition period looming (and negotiations between the UK and the EU still ongoing) it is important not 
to lose sight of the potential impact that Brexit will have on disputes that are governed by English law and subject to the English 
court jurisdictions – especially for parties that have commenced (or will be looking to commence) English court proceedings 
with counterparties in the EU, or have contracts (or are looking to enter into contracts) that provide for the jurisdiction of the 
English courts. 
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As part of our Autumn 2019 ‘Smart Contracting Under English Law’ series, we highlighted the importance of law and jurisdiction 
provisions. In doing so, we set out points to take into consideration when drafting and negotiating such provisions and identified 
some of the issues that can arise (and have arisen) if there are competing, inconsistent or conflicting provisions.  

Taking this a step further, in this paper we look at the impact that Brexit may have on the enforcement of English governing law 

provisions and English court jurisdiction provisions and judgments. In this paper, we shall cover: 

1. The relevant legislation that applies to the EU Member State; 

2. The rules for the EU Members States (and the current status of the UK in relation to these rules); and

3. How Brexit may impact the enforcement of English governing law and jurisdiction agreements and judgments. 

EU legislation

In order to consider the impact that the UK leaving the EU will have, as a starting point it is necessary to look at the relevant 

legislation and international agreements that govern the enforcement of law and jurisdiction agreement and judgments for EU 

Member States. 

The key EU regulations and conventions are:

 – The Convention on the Law Applicable to Contractual Obligations 1980 (80/934/EEC) (Rome Convention) 

The Rome Convention applies to all EU Member States and contains rules for determining the law applicable to contractual 

obligations for contracts entered into prior to 17 December 2009. 

 – Regulation (EC) No 593/2008 (Rome I) 

The Rome 1 Regulation applies to all EU Member States excluding Denmark (because it has a separate agreement with the 

EU) and contains rules for determining the law applicable to contractual obligations for contracts entered into on or after 17 

December 2009.1

 – The Brussels Regime 
The Brussels Regime comprises of the following conventions and regulations, which contain rules to regulate jurisdiction and 

the recognition and enforcement of judgments concerning EU Member States.  

 – 1968 Brussels Convention on jurisdiction and the enforcement of judgments in civil and commercial matters OJ L 299 (Brussels 
Convention). This has largely been superseded by Recast Brussels Regulation and Brussels Regulation but still contains rules 

to regulate jurisdiction and the recognition and enforcement of judgments to matters concerning dependent territories of 

EU Member States (such as Gibraltar).

 – Regulation (EC) 44/2001 (2001 Brussels Regulation). This applies to all EU Member States and contains rules to regulate 

jurisdiction and the recognition and enforcement of judgments between EU Member States to proceedings started (in the 

UK) after 1 March 2002 but prior to 10 January 2015.

 – Regulation (EU) 1215/2012 (Recast Brussels Regulation). This applies to all EU Member States and contains rules to 

regulate jurisdiction and the recognition and enforcement of judgments between EU Member States to proceedings 

started on or after 10 January 2015.

1 Regulation (EC) No 864/2007 (Rome II) - which applies to all EU Member States (except Denmark) - contains the rules for determining the applicable law of non-
contractual obligations. 
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The key international agreements that EU Member States are party to are:

 – 2007 Lugano Convention (L339/3) (Lugano Convention) 

The Lugano Convention contains rules to regulate jurisdiction and the recognition and enforcement of judgments between EU 

Member States and three European Free Trade Association (EFTA) states (Norway, Iceland and Switzerland).

 – The Hague Convention on Choice of Court Agreements 2005 (2005 Hague Convention) 
The 2005 Hague Convention gives effect to an exclusive choice of court in a contracting state The EU Member States, Mexico, 

Singapore and Montenegro are party to the 2005 Hague Convention. 

The rules for EU Member States

Governing law provisions

For a court in an EU Member State, the rules for determining the governing law of an agreement are set out in the Rome 

Convention (which applies to contracts entered into prior to 17 December 2009) and Rome I (which applies to contracts entered 

into on or after 17 December 2009). 

Article 3(1) of the Rome Convention states:

“A contract shall be governed by the law chosen by the parties. The choice must be expressed or demonstrated with reasonable 
certainty by the terms of the contract or the circumstances of the case. By their choice the parties can select the law applicable to the 
whole or a part only of the contract.”

Article 3 of Rome I states:

“A contract shall be governed by the law chosen by the parties. The choice shall be made expressly or clearly demonstrated by the 
terms of the contract or the circumstances of the case. By their choice the parties can select the law applicable to the whole or to part 
only of the contract.”

The starting point, therefore, is that the parties have autonomy over which law they choose and, under both the Rome Convention 

and Rome I, a court must recognise an express choice of law (except in a limited few circumstances). 

Both the Rome Convention and Rome I also address the position if there is no express reference to a governing law in the contract. 

 – Under Article 4(1) of the Rome Convention, if there is no express reference to a governing law, the applicable law will be 

determined by which country has its closest connection with the contract. 

 – Pursuant to Article 3 of Rome I, the contract shall be governed by the law of the country where the person with characteristic 

performance of the contract has his habitual residence. The person considered to have “characteristic performance” will 

depend on the type of contract and the rules that apply to different types of contract are set out in Article 3 of Rome I. 

If a court outside of an EU Member State has jurisdiction, the significance of an express choice of governing law (or, indeed, the 

absence of a governing law clause) will need to be considered by a local lawyer; however, it is generally accepted that an express 

choice of governing law will be recognised by most developed legal systems. 
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Enforcement of jurisdiction provisions

The enforcement of jurisdiction agreements for EU Member States is, primarily, governed by the following three regulations and 

conventions. 

i. The Recast Brussels Regulation

ii. The Lugano Convention

iii. The 2005 Hague Convention

It is important to be mindful that the rules for enforcement differ depending on whether the jurisdiction clauses in question are 

either:

 – Exclusive jurisdiction agreements: which limit disputes to the courts or the jurisdiction specified; or

 – Non-exclusive jurisdiction agreements: which mean, in principle, either party could bring proceedings against the other in 

either the court of the country specified, or the court of any other country which has jurisdiction over the dispute (under their 

own jurisdictional rules).

The Recast Brussels Regulation

The Recast Brussels Regulation is a crucial piece of EU legislation governing jurisdiction agreement (and, as discussed further 

below, the reciprocal enforcement of judgments in the EU).2

Article 25(1) of the Recast Brussels Regulation states:

“If the parties, regardless of their domicile, have agreed that a court or the courts of a Member State are to have jurisdiction to settle 
any disputes which have arisen or which may arise in connection with a particular legal relationship, that court or those courts 
shall have jurisdiction, unless the agreement is null and void as to its substantive validity under the law of that Member State. Such 
jurisdiction shall be exclusive unless the parties have agreed otherwise. The agreement conferring jurisdiction shall be either: 

(a) in writing or evidenced in writing; 

(b) in a form which accords with practices which the parties have established between themselves; or

(c)  in international trade or commerce, in a form which accords with a usage of which the parties are or ought to have been aware 
and which in such trade or commerce is widely known to, and regularly observed by, parties to contracts of the type involved in the 
particular trade or commerce concerned.” (emphasis added)

Therefore, regardless of the domicile of the parties, if the parties have agreed that a court of a Member State is to have jurisdiction 

to settle any dispute, that court or those courts shall have jurisdiction. 

It is also clear from Article 25(1) that, “unless the parties have agreed otherwise”, the court stated shall have exclusive jurisdiction and 

the position relating to jurisdiction is dealt with in Article 31. 

2 The Recast Brussels Regulation applies to all EU Member States to proceedings started on or after 10 January 2015. This replaced the 2001 Brussels Regulation 
which applied to proceedings commenced between 1 March 2002 and 10 January 2015. 
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Article 31 of the Recast Brussels Regulation states:

“(1)  Where actions come within the exclusive jurisdiction of several courts, any court other than the court first seised shall decline 
jurisdiction in favour of that court. 

(2) Without prejudice to Article 26, where a court of a Member State on which an agreement as referred to in Article 25 confers 
exclusive jurisdiction is seised, any court of another Member State shall stay the proceedings until such time as the court seised 
on the basis of the agreement declares that it has no jurisdiction under the agreement. 

(3)  Where the court designated in the agreement has established jurisdiction in accordance with the agreement, any court of 
another Member State shall decline jurisdiction in favour of that court.

(4)  Paragraphs 2 and 3 shall not apply to matters referred to in Sections 3, 4 or 5 where the policyholder, the insured, a beneficiary 
of the insurance contract, the injured party, the consumer or the employee is the claimant and the agreement is not valid under 
a provision contained within those Sections.”

Under Article 31(2) of the Recast Brussels Regulation, exclusive agreements in favour of a jurisdiction of any EU Member State are 

generally upheld to the effect that the courts of other member states are required to decline jurisdiction and refer the matter to 

the agreed member state court (subject to certain limited exceptions).

Where a court is seised pursuant to an exclusive jurisdiction clause, it is for that court (even if it is not the court first seised in time) 

to take the initial step of determining whether or not it has jurisdiction. 

However, because Article 31(2) only applies to exclusive jurisdiction agreements, if there is a non-exclusive agreement, then it will 

be for the court which is first seised of the matter to must determine whether it has jurisdiction and the agreed member state court 

must stay its proceedings in the meantime. 

The Lugano Convention

The Lugano Convention which, as set out above, applies to EU Members States as well as Iceland, Norway and Switzerland, also 

governs the recognition of jurisdiction clauses (and the enforcement of judgments) between the EU and EFTA states (except 

Liechtenstein). 

The Lugano Convention is very similar to the 2001 Brussels Regulations (which the Recast Brussels Regulation replaced). The 

Lugano Convention contains similar provisions to those in the Recast Brussels Regulation – albeit with some notable differences 

where the Lugano Convention does not go as far as the Recast Brussels Regulation – and, therefore, to a degree, extends the 

operation of the Recast Brussels Regulation to the EFTA states (except Lichtenstein).

In similar fashion to the Article 25 of the Recast Brussels Regulation, the Lugano Convention provides that if the parties have 

agreed that a court (in a state which is bound by the Lugano Convention) is to have jurisdiction to settle any dispute, that court or 

those courts shall have jurisdiction. 

Article 23(1) of the Lugano Convention states:

 

“If the parties, one or more of whom is domiciled in a State bound by this Convention, have agreed that a court or the courts of a 
State bound by this Convention are to have jurisdiction to settle any disputes which have arisen or which may arise in connection 
with a particular legal relationship, that court or those courts shall have jurisdiction. Such jurisdiction shall be exclusive unless the 
parties have agreed otherwise. Such an agreement shall be either:

(a) in writing or evidenced in writing; or

(b) in a form which accords with practices which the parties have established between themselves; or 

(c) in international trade or commerce, in a form which accords with a usage of which the parties are or ought to have been aware 
and which in such trade or commerce is widely known to, and regularly observed by, parties to contracts of the type involved in 
the particular trade or commerce concerned.”
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As is the case with the Recast Brussels Regulation, it is clear from Article 23(1) that “[s]uch jurisdiction shall be exclusive unless the 
parties have agreed…”. 

However, whilst Article 25(1) of the Recast Brussels Regulation and Article 23(1) of the Lugano Convention are similar, there are 

two important differences: 

i. whereas Article 25(1) of the Recast Brussels Regulation applies to parties “regardless of their domicile”, Article 23(1) of the 

Lugano Convention only applies if “one or more [of the parties] is domiciled in a State bound by this Convention”; and 

ii. whereas Article 31 of the Recast Brussels Regulation provides that where a court is seised pursuant to an exclusive jurisdiction 

clause, it is for that court (even if it is not the court first seised in time) to take the initial step of determining whether or not 

it has jurisdiction, the position is difference under the Lugano Convention. Where there is an exclusive jurisdiction clause in 

favour of an agreed court, and that agreed court is second seised of the matter3, under Article 27 (in relation to the same cause 

of action) and Article 28 (for related actions) of the Lugano Convention it must stay its proceedings until the court first seised 

of the matter has determined whether it has jurisdiction. Article 30 of the Lugano Convention address when a court is deemed 

to have been seised. 

The relevant sections of the Lugano Convention referred to above are set out below. 

Article 27 of the Lugano Convention states:

“ (1) Where proceedings involving the same cause of action and between the same parties are brought in the courts of different 
States bound by this Convention, any court other than the court first seised shall of its own motion stay its proceedings until such 
time as the jurisdiction of the court first seised is established.

(2)  Where the jurisdiction of the court first seised is established, any court other than the court first seised shall decline jurisdiction 
in favour of that court.” (emphasis added)

Article 28 of the Lugano Convention states:

“(1)  Where related actions are pending in the courts of different States bound by this Convention, any court other than the court 
first seised may stay its proceedings.

(2)  Where these actions are pending at first instance, any court other than the court first seised may also, on the application of 
one of the parties, decline jurisdiction if the court first seised has jurisdiction over the actions in question and its law permits the 
consolidation thereof.

(3)  For the purposes of this Article, actions are deemed to be related where they are so closely connected that it is expedient to 
hear and determine them together to avoid the risk of irreconcilable judgments resulting from separate proceedings.”

Article 30 of the Lugano Convention states:

“For the purposes of this Section, a court shall be deemed to be seised: 

(1)  at the time when the document instituting the proceedings or an equivalent document is lodged with the court, provided that 
the plaintiff has not subsequently failed to take the steps he was required to take to have service effected on the defendant; or

(2)  if the document has to be served before being lodged with the court at the time when it is received by the authority responsible 
for service, provided that the plaintiff has not subsequently failed to take the steps he was required to take to have the document 
lodged with the court.”

3 Article 30 provides when a court shall be deemed to be seised. 
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The 2005 Hague Convention

In addition to the Brussels Regulation and the Lugano Convention, EU Member States are also bound by the 2005 Hague 

Convention which, as mentioned above, the EU is party to along with Mexico, Singapore and Montenegro. The convention came 

into force for EU Member States on 1 October 2015.

The purpose of the 2005 Hague Convention (which only applies to agreements which were entered into after the 2005 Hague 

Convention came into force in the contracting state), is to give effect to exclusive jurisdiction clauses in which the court of a 

contracting state is designated in an exclusive choice of court agreement. 

Article 5 of the Hague Convention 2005 states:

“Jurisdiction of the chosen court 

(1)  The court or courts of a Contracting State designated in an exclusive choice of court agreement shall have jurisdiction to decide 
a dispute to which the agreement applies, unless the agreement is null and void under the law of that State.

(2)  A court that has jurisdiction under paragraph 1 shall not decline to exercise jurisdiction on the ground that the dispute should 
be decided in a court of another State.

…”

Article 6 of the 2005 Hague Convention states:

“Obligations of a court not chosen

A court of a Contracting State other than that of the chosen court shall suspend or dismiss proceedings to which an exclusive choice 
of court agreement applies unless – 

a) the agreement is null and void under the law of the State of the chosen court;

b) a party lacked the capacity to conclude the agreement under the law of the State of the court seised;

c) giving effect to the agreement would lead to a manifest injustice or would be manifestly contrary to the public policy of the 
State of the court seised;

d) for exceptional reasons beyond the control of the parties, the agreement cannot reasonably be performed; or

e) the chosen court has decided not to hear the case.”

Accordingly, pursuant to the provisions of the Hague Convention, the court chosen by the parties is obliged to hear the case and 

any other court must suspend or dismiss proceedings to which an exclusive choice of court agreement applies (unless any of the 

exceptions listed in a) to e) above apply). 

It is, however, worth noting that under Article 26(6) of the 2005 Hague Convention, if all the parties are within the EU, the Recast 

Brussels Regulation shall take precedence. 
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Enforcement of judgments 

The enforcement of judgments in EU Member States is governed by the same three regulations and conventions, namely: i) the 

Recast Brussels Regulation; ii) the Lugano Convention; and iii) the Hague Convention.

The Recast Brussels Regulation

Under the Recast Brussels Regulation, the ‘mutual recognition’ rule is applied pursuant to Article 36(1) and Article 39, which state 

as follows.

Article 36(1) of the Recast Brussels Regulation states:

“A judgment given in a Member State shall be recognised in the other Member States without any special procedure being required.”

Article 39 of the Recast Brussels Regulation states:

“A judgment given in a Member State which is enforceable in that Member State shall be enforceable in the other Member States 
without any declaration of enforceability being required.”

Therefore, judgments of one EU Member State court are recognised and enforced in other EU Member States on a largely 

automatic basis. It is, however, important to be mindful that a party seeking to enforce a judgment will need to follow the process 

set out in Articles 36 to 44 of the Recast Brussels Regulation which stipulate that:

 – the party wishing to invoke a judgment in another member state needs to produce a copy of the judgment (translated or 

transliterated if needed) and a certificate concerning the judgment from the court of origin in the form prescribed in Annex 1 

of the Recast Brussels Regulation (Article 37); and 

 –  this certificate also needs to be served on the person against whom the enforcement it sought, in addition to being produced 

for the court (Article 43(1)). Where the judgment contains a measure or order not known in the member state that it is being 

sought to be enforced in, that measure shall be adapted into a measure known in the member state which, “has equivalent 
effects attached to it and which pursues similar aims and interests” (Article 54).  

The Lugano Convention

The Lugano Convention (which, as mentioned in the section of jurisdiction agreements above, is similar to the Recast Brussels 

Regulation) provides that a judgment in a cross-border dispute can be recognised and enforced between the contracting states. 

Indeed, Article 38 of the Lugano Convention states:

“A judgment given in a State bound by this Convention and enforceable in that State shall be enforced in another State bound by this 
Convention when, on the application of any interested party, it has been declared enforceable there.”

Any interested party can apply to the court in the other contracting state (i.e. not the court that handed down the judgment) for a 

declaration that the judgment is enforceable. 

This application needs to be submitted to the court (or competent authority) listed in Annex 2 to the convention (Article 39) and 

the procedure for making the application is governed by the law of the state in which the enforcement is sought (Article 40). 
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The Hague Convention 2005

The purpose of the 2005 Hague Convention is to give effect to exclusive jurisdiction clauses in which the court of a contracting 

state is designated in an exclusive choice of court agreement. 

Article 8 of the 2005 Hague Convention states:

“Recognition and enforcement 

(1)  A judgment given by a court of a Contracting State designated in an exclusive choice of court agreement shall be recognised 
and enforced in other Contracting States in accordance with this Chapter. Recognition or enforcement may be refused only on the 
grounds specified in this Convention.

(2) Without prejudice to such review as is necessary for the application of the provisions of this Chapter, there shall be no review of 
the merits of the judgment given by the court of origin. The court addressed shall be bound by the findings of fact on which the court 
of origin based its jurisdiction, unless the judgment was given by default.

(3) A judgment shall be recognised only if it has effect in the State of origin, and shall be enforced only if it is enforceable in the 
State of origin.

(4) Recognition or enforcement may be postponed or refused if the judgment is the subject of review in the State of origin or if 
the time limit for seeking ordinary review has not expired. A refusal does not prevent a subsequent application for recognition or 
enforcement of the judgment.

(5) This Article shall also apply to a judgment given by a court of a Contracting State pursuant to a transfer of the case from the 
chosen court in that Contracting State as permitted by Article 5, paragraph 3. However, where the chosen court had discretion as 
to whether to transfer the case to another court, recognition or enforcement of the judgment may be refused against a party who 
objected to the transfer in a timely manner in the State of origin.”

Therefore, in accordance with Article 8, if the 2005 Hague Convention applies, a judgment made in one contracting state will be 

enforceable in other contracting states. 

The process for enforcing a judgment under the 2005 Hague Convention varies from state to state, however Article 13 of the 2005 

Hague Convention sets out a list of certain documents that need to be provided to apply for a judgment to be enforced. 

Brexit – what are the implications? 

Where does the UK currently stand?

At midnight (European time) on 31 January 2020, the United Kingdom left the EU and ceased to be a Member State of the EU. 

The Withdrawal Agreement 

Prior to the UK leaving the European Union, the UK and the EU agreed to the Agreement on the Withdrawal of the United 

Kingdom of Great Britain and Northern Ireland from the European Union and the European Atomic Energy Community 

(Withdrawal Agreement). 

The Withdrawal Agreement was passed into law, by way of the European Union (Withdrawal Agreement) Act 2020 which received 

royal asset on 23 January 2020. The Withdrawal Agreement was ratified by the European Parliament on 29 January 2020 and 

entered into force as the United Kingdom withdrew from the European Union on 31 January 2020.

The terms of the Withdrawal Agreement provided for a transition period which ends on 31 December 2020 (Transition Period). 
Even though the Withdrawal Agreement contained a mechanism to extend the Transition Period (if a decision to do so had been 

made before 1 July 2020), however Section 33 of the European Union (Withdrawal Agreement) Act 2020 prohibits such an 

extension. 
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During the Transition Period, the UK and EU will negotiate further the terms of the UK’s exit on 1 January 2021 (Exit Day).

After Exit Day the UK will no longer be subject to any EU legislation (such as the Recast Brussels Regulations), or international 

conventions (such as the Lugano Convention) by virtue of its EU membership. 

The Transition Period 

A feature of the Withdrawal Agreement is that, during the Transition Period, the UK will largely be treated as still being subject to 

the EU legislation for judicial proceedings. 

 – Article 66 of the Withdrawal Agreement expressly states that Rome I shall apply in the UK for contracts concluded before the 

end of the Transition Period4;

 – Article 67 of the Withdrawal Agreement expressly states that the Recast Brussels Regulation shall apply to legal proceedings 

institutes before the end of the Transition Period; and 

 – Article 129 of the Withdrawal Agreement also provides that the UK shall be bound by the obligations stemming from the 

international agreements (such as the Lugano Convention and the 2005 Hague Convention) concluded by the EU and that 

the EU will notify the other parties to these agreements that during the Transition Period the UK is to be treated as a member 

state for the purpose of these agreements. 

Therefore, during the Transition Period the position will largely remain unchanged, as Rome I will continue to apply to contracts 

concluded before the end of the Transition Period in terms of determining governing law provisions and the Recast Brussels 

Regulation (as well as the Lugano Convention and the 2005 Hague Convention) will apply for proceedings commenced before the 

end of the Transition Period for the purpose of enforcing jurisdiction agreements and judgments. 

Possible outcomes

At the time of writing, in the absence of a final agreement regarding on the terms of the UK’s exit on 1 January 2021, it remains the 

case that the UK could leave the EU either:

1)   by means of an agreement; or 

2)  without a deal, i.e. a no-deal Brexit. 

1)  Brexit by means of an agreement

The arrangements which will apply to civil jurisdiction clauses and judicial judgment enforcement after 31 December 2020 will 

depend on what terms the UK and the EU agree during the Transition Period. 

Whilst there was hope that an agreement would be reached by the time of the summit held on 15 October 2020, to date an 

agreement between the UK and the EU has still not been reached, and the negotiations between the parties are ongoing.   

2)  No-deal Brexit

If there is no agreement between the UK and the EU before the end of the Transition Period, and no further legislative change to 

the Withdrawal Agreement, the transitional agreements in the Withdrawal Agreement will end and, as things currently stand, the 

benefit of the Recast Brussels Regulation and the Lugano Convention will not extend to proceedings commenced after the expiry 

of the Transition Period. 

In preparation for the end of the Transition Period (and, perhaps, in anticipation for a no-deal Brexit) the UK has already taken 

steps to be address the position in relation to the enforcement of law and jurisdiction agreement and judgments. 

4 In addition, with regards to non-contractual obligations arising between parties, Article 66 provides that Rome II shall apply for the duration of the Transition 
Period. 
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The Hague Convention 2005

The UK has been a party to the Hague Convention by virtue of its EU membership since 1 October 2015 and, as stated above, 

continues to be bound by the Hague Convention 2005 during the Transition Period. Once the Transition Period ends, though, the 

UK will cease to be party to the Hague Convention 2005 by virtue of its EU membership. 

On 28 September 2020, the UK deposited a new Instrument for Accession to the Hague Convention 2005 (having previously 

deposited an instrument of accession in December 2018, which was later withdrawn). Article 31(1) of the 2005 Hague Convention 

stipulates that the convention shall enter into force on the first day of the month following the expiration of three months after the 

deposit of its instrument of accession, which means that the 2005 Hague Convention will come into force on 1 January 2021 (which 

has allayed concerns that there may be gap between the end of the Transition Period and the UK’s accessions to the convention). 

The Lugano Convention

The Lugano Convention (which again only applied to the UK by virtue of its EU membership) represents, arguably, the most 

straightforward way for the UK to replicate most of the key benefits of the Recast Brussels Regulation. 

On 8 April 2020, the UK deposited a request to join the Lugano Convention in its own right. However, acceding to the Lugano 

Convention requires the unanimous consent of all signatories. Iceland, Norway and Switzerland have already expressed their 

support. Conversely, the EU and Denmark have so far withheld their support for the UK’s accession. It seems as though the EU 

will not permit the UK to join the Lugano Convention in a way that is decoupled from wider negotiations, making trans-European 

enforceability of jurisdiction clauses and judgments a political bargaining tool in the wider withdrawal negotiation. 

Even if EU consent is given, the accession process may take up to a year (with a minimum of three months), which obviously far 

exceeds the time remaining until the expiry of the Transition Period on 31 December 2020.

Rome I

The UK has already passed the Law Applicable to Contractual Obligations and Non-Contractual Obligations (Amendment etc.) (EU 

Exit) Regulations 2019 which will incorporate Rome I (and Rome II) into English law and which will come into force at the end of 

Transition Period. 

This means that Rome I will still be applied by English courts and, because the UK’s application of the Rome I does not depend on 

reciprocal arrangement, the courts of the EU Member States will continue to give effect to English law provisions to the extent that 

they currently do. If a choice of law agreement falls within the scope of Rome I, EU courts will apply it even if both parties are non-

EU and the choice of law is non-EU. 

What are the implications of a no-deal Brexit?

Governing law provisions 

Governing law provisions entered into before the end of the Transition Period

During the Transition Period, English governing law clauses will continue to be generally valid and enforceable in the UK and across 

the EU (as EU law will still apply). 

As mentioned above, from the end of the Transition Period, pursuant to Article 66 of the Withdrawal Agreement Rome I will 

continue to apply to contract concluded before the end of the Transition Period.5

As such, an English governing law provision in relation a contract entered into before 31 December 2020 should continue to be 

respected across the EU. 

5 As mentioned above, Rome II will also continue to apply to non-contractual obligations arising before the end of the Transition Period. 
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Governing law provisions entered into after the end of the Transition Period

As Rome I will be incorporated into English law by means of the Law Applicable to Contractual Obligations and Non-Contractual 

Obligations (Amendment etc.) (EU Exit) Regulations 2019 (and this will come into force at the end of the Transition Period), English 

courts will continue to apply governing law provisions as they currently do (whether these are EU or worldwide). 

English law provisions will be applied by EU Member States in the same way that they were before Brexit as there will be no change 

in the application of Rome I to other EU Member States. 

Jurisdiction provisions 

Proceedings commenced before the end of the Transition Period

From the end of the Transition Period, the UK will no longer be a party to the Recast Brussels Regulation or (at least for the short 

term) the Lugano Convention. 

However, as mentioned above, under Article 67 of the Withdrawal Agreement the rules on both jurisdiction and enforcement of 

judgments under the Recast Brussels Regulation will apply where proceedings are commenced before the end of the Transition 

Period. 

Proceedings commenced after the end of the Transition Period

If proceedings are not commenced before the end of the Transition Period, the Recast Brussels Regulation will no longer apply and 

other means of enforcing jurisdiction clauses in favour of English courts, and judgments made by English courts, will be necessary.

Exclusive Jurisdiction Clauses

The enforcement of exclusive jurisdiction clauses in favour of English courts will be governed by the 2005 Hague Convention, 

which is due to come into effect on 1 January 2021.   

The application of 2005 Hague Convention does, however, raise some interesting points. 

i. ‘Change of status’ risk 

 

There is some uncertainty about whether the EU Member States (i.e. the EU 27 states) will treat the UK as having been 

members of the 2005 Hague Convention since 1 October 2015 (i.e. the date that the 2005 Hague Convention came into force 

in the UK through EU accession) and/or during the Transition Period (bearing in mind that the UK will not have accede to the 

2005 Hague Convention in its own right until 1 January 2021 and is no longer a member of the EU – which is, of course, party 

to the convention). 

This means that there is some doubt about whether clauses will be honoured by EU Member States if they are adopted: i) 

between 1 October 2015 and the date that the UK left the EU, 31 January 2020; and ii) during the Transition Period. 

This uncertainty stems from a notice to stakeholders issued by the European Commission in August 2020, in which it was 

stated that:

“The United Kingdom has expressed its intention to accede in its own right to the 2005 Hague Convention on Choice of Court 
Agreements after the end of the transition period. The Convention will apply between the EU and the United Kingdom to exclusive 
choice of court agreements concluded after the Convention enters into force in the United Kingdom as party in its own right to the 
Convention.”

This has created doubt over whether the EU was only going to honour clauses adopted after the re-joining date and this issue 

is referred to as the ‘change of status’ risk. 
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It is, however, worth noting that the European Commission guidance is not binding and therefore it is uncertain whether 

the EU27 will adopt this view going forwards. Much may depend on how overarching political negotiations about the future 

relationship progress.

In the meantime, this creates an undesirable position whereby it is not clear whether an English jurisdiction agreements (and 

judgments) will be enforceable in a EU27 country under the 2005 Hague Convention if the clause was entered into between 1 

October 2015 and the end of the Transition Period.  

ii. Situations where all parties are domiciled in the EU27

If a jurisdiction provision is agreed between parties that are all domiciled in the EU27 states, the Recast Brussels Regulation 

would take precedence over the 2005 Hague Convention (Article 26(6)). 

The Recast Brussels Regulation gives an express power to an EU27 court to remit the matter in favour of a non-EU27 court 

where the non-EU27 court is first seised, even where the EU27 court would have jurisdiction to hear the claim. 

Therefore, an exclusive jurisdiction clause in favour of an English court would be enforced, and proceedings issued in an EU27 

court in breach of such clause would be stayed. However, it is uncertain whether an EU27 court would have such power if it 

was first seised of the matter, namely if the non-EU27 proceedings were issued second in time to EU27 proceedings.

If the Hague Convention 2005 does not apply, the EU27 courts will use their own domestic rules to determine issues of jurisdiction 

and enforceability of judgments. Potential obstacles associated with this are discussed below in relation to non-exclusive 

jurisdiction clauses. 

Non-exclusive jurisdiction clauses

The Hague Convention 2005 does not apply to non-exclusive or one-way jurisdiction clauses. 

Therefore, the EU27 courts will apply their own domestic rules to decide the enforceability of such clauses (which will vary 

from country to country) and it is unclear whether an EU27 court would be able to stay proceedings or decline jurisdiction in 

circumstances where there is not a specific reciprocal regime. 

Enforcement of judgments

Proceedings are commenced before the end of the Transition Period 

As mentioned above, under Article 67 of the Withdrawal Agreement, the rules on both jurisdiction and enforcement of judgments 

under the Recast Brussels Regulation will apply where proceedings are commenced before the end of the Transition Period. 

Therefore, as along as proceedings are commenced before the end of the Transition Period a judgment form the English court will 

be enforceable under the Recast Brussels Regulation, as it was before. 

Proceedings are commenced after the end of the Transition Period

As the Recast Brussels Regulation and the Lugano Convention will no longer be applicable in the UK after Brexit, the enforcement 

of judgments made by English courts (and exclusive jurisdiction clauses) in favour of English courts will fall back on the 2005 Hague 

Convention which is due to come into effect for the UK on 1 January 2021.

This means that, for proceedings commenced after this date (where the exclusive jurisdiction clause was also entered into after 

this date), judgments made in such proceedings will be enforceable under the 2005 Hague Convention.  

However, where proceedings are commenced after the end of the Transition Period but the exclusive jurisdiction agreement was 

entered into before the end of the Transition Period, parties will need to be wary of the uncertainty mentioned above concerning 

the ‘change of status’ risk.  
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Non-exclusive jurisdiction agreements

One of the key issues that parties may need to contend with if a deal is not reached between the UK and the EU is that the 2005 

Hague Convention does not apply to non-exclusive jurisdiction agreements. 

Therefore, for proceedings commenced (based on non-exclusive jurisdiction agreements) following the end of the Transition 

Period, there is uncertainty as to how they will be treated and the enforcement of such jurisdiction agreements and judgments 

arising out of such jurisdiction agreements will, for the most part, be dependant of the local laws in the particular member states. 

The Hague Convention on Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters 2019

During the Brexit process, there has been a lot of talk about whether the solution for the UK (in terms of the enforcement of 

jurisdiction clauses and judgments) could come in the form of the Hague Convention on the Recognition and Enforcement of Foreign 
Judgments in Civil or Commercial Matters 2019 (“2019 Hague Convention”). 

The 2019 Hague Convention is a new international instrument which will cover jurisdiction clauses other than exclusive 

jurisdiction clauses, thereby filling in the gaps left by the 2005 Hague Convention. It also goes further than that as it expands the 

scope of enforcement of judgments to the following situations:

 – where the defendant inadvertently submits to the jurisdiction of the judgment court; 

 – the judgment is given in the jurisdiction where a contractual obligation was meant to be performed; and

 – the judgment is given where a tortious act was committed regardless of the place where harm occurs.

The only temporal test which needs to be satisfied for Hague Convention 2019 is that it was in force both in the jurisdiction where 

the judgment was given and the jurisdiction where enforcement is sought. Furthermore, the judgment will only be recognised if it is 

has effect in the judgment state and if it is enforceable there. 

There was speculation in July 2019 that the Hague Convention 2019 would be quickly ratified by the UK and the EU as it works 

well alongside the Hague Convention 2005, and therefore would provide much needed continuity post-Brexit. However, this has 

not occurred the convention is not yet in force. 

Only two states have signed the convention (Uruguay on 2 July 2019 and Ukraine on 4 March 2020), and the convention will enter 

into force one year after two states have ratified the convention-to date no state has ratified the convention. As such, even if the 

UK and the EU were to ratify the Hague 2019 convention before the end of the Transition Period, this would not be in force in time 

to pave a smooth exit from the Transition Period.

Therefore, for present purposes, the 2019 Hague Convention will have very little effect on the enforceability of English judgments 

and it is not the silver bullet for post-Brexit issues that many hoped for.

It is also worth noting that the 2019 Hague Convention does not include exclusive jurisdiction clauses in its scope and, therefore, 

the ‘change of status’ risk detailed above is not eliminated by this new convention coming into force.
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Comments

With the negotiations between the UK and the EU still ongoing, there is a still a great deal of uncertainty concerning what the 

position will be in relation to the enforcement of agreements providing for English court jurisdiction and English court judgments 

from 1 January 2021 onwards. 

The terms of the Withdrawal Agreement do offer some clarity, at least, as to the continued application of EU law to the 

enforcement of proceedings commenced during the Transition Period (and resulting judgments) and this could be of particular 

importance if no deal is reached. 

Although the UK is due to become party to the 2005 Hague Convention in its own right, as of 1 January 2021, and this will alleviate 

some concerns of a no-deal Brexit in relation to enforcement (especially of exclusive jurisdiction agreements), as a result of 

notice to stakeholders issued by the European Commission in August 2020, there remains some concern about how jurisdiction 

agreements entered into between 1 October 2015 and 31 December 2020 will be treated; however, one way to overcome this 

could be for parties to re-state the jurisdiction agreement, after 31 December 2020. 

In the event of a no-deal Brexit, it is also important to be mindful that whilst the 2005 Hague Convention addresses the situation in 

relation to exclusive jurisdiction clauses, the enforcement of non-exclusive jurisdiction clauses will depend on the local laws of the 

EU Member State in question. However, there is hope that the new 2019 Hague Convention could address this in the future.

It is important to stress that Brexit will not impact jurisdiction agreements that provide for London arbitration. The rules for 

enforcing such provisions will continue to apply as they did before Brexit, as will the rules of enforcement of arbitration awards. 

It is, therefore, worthwhile considering whether a provision for London arbitration would be a suitable alternative to jurisdiction 

provisions providing for English court (as a means of alleviating some of the issues set out above) if appropriate for the contract or 

agreement in question.  


