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Court considers scope and effect of demurrage clause 
K Line Pte Ltd v. Priminds Shipping (HK) Co Ltd (Eternal Bliss) [2020] EWHC 2373 (Comm)
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In a significant, albeit first instance judgment, the 

Court has found that where a vessel is delayed 

beyond the expiry of laytime, the demurrage rate 

represents no more than a figure quantifying the 

owner’s loss of use of the ship to earn freight by 

further employment. It, therefore, provides an 

agreed measure by which the parties are bound 

for the owner's claim for damages for detention, 

but it does not seek to measure or therefore affect 

any claim for different kinds of loss.

The Owners in this case were, therefore, entitled 

in principle to be compensated by the Charterers 

in respect of a cargo damage claim brought by 

cargo interests where the deterioration of the 

cargo had resulted from its prolonged retention on 

board after the Charterers had failed to discharge 

within the laytime allowed. This was so even 

though there was no additional breach of 

charterparty by the Charterers. 

The background facts

In July 2014, the parties entered into a contract of 

affreightment that provided originally for nine (and 

subsequently 12) separate voyages, with each 

individual voyage charter to be on an amended 

Norgrain form. In respect of one of the voyages, 

the Eternal Bliss was nominated by the Owners for 

a June 2015 laycan. The vessel loaded a cargo of 

soybeans at Tubarao for discharge in China. 

Loading was completed and bills of lading issued 

on 11 June 2020. 

At the discharge port, the vessel arrived at 

anchorage and tendered NOR on 29 July 2015. 

However, she was kept at the anchorage for about 

31 days due to port congestion and lack of storage 

space ashore for the cargo. Discharge 

commenced on 30 August, upon which the cargo 

was found to have suffered mould damage and 

caking. The vessel was arrested, an LOU provided 

to secure her release and, in due course, the 

Owners settled cargo interests’ claim. The Owners 

then sought to recover the amounts paid out to 

cargo interests from the Charterers by way of 

damages and/or an indemnity.

Although the dispute was subject to arbitration, the 

Court was asked to deal with a preliminary issue. 

This was whether, in addition to paying 

demurrage, the Charterers were also liable to 

compensate the Owners for other losses arising 

out of the Charterers’ breach of contract in failing 

to complete discharge within the permitted laytime. 

Alternatively, if there was no other breach of 

charter, whether demurrage was the exclusive 

remedy for the Owners’ losses, irrespective of the 

type of loss in question.

The Commercial Court decision

The Court considered whether, if damages in 

addition to demurrage were to be recovered, it 

was necessary to show breach of a separate 

obligation as well as damage of a different kind 

from delay in completing loading or discharge.

In deciding the issue, the Court undertook an 

extensive review of the relevant authorities. Its 

conclusions can be summarised as follows:

Same loss or different loss?

The Court dismissed the Charterers’ argument 

that this was not in fact a case of different loss and 

that the claim was still only one for detention of the 

vessel because the cargo damage and 

consequent loss all arose from the delay of the 

vessel beyond the laydays. It stated that the 

damage to the cargo was quite distinct in nature 

from, and additional to, the detention of the vessel, 

as a type of loss.

One breach or two?

The Court referred to the Court of Appeal decision 

in Reidar v. Arcos [1927], where the majority ratio 

was that a demurrage clause did not defeat a 

claim for deadfreight for breach of the full load 

obligation even where that breach itself resulted 

from a failure to load at the loading rate required 

by the charter. The Court of Appeal had 

unanimously found in the Owners’ favour. While 

the majority thought that there were two breaches 

and the minority thought that there was only one, 

this did not mean that owners’ claim for 

deadfreight would have failed had it been 

unanimously concluded that there was only one 

breach. 

However, The Bonde [1991] was authority for the 

proposition that an additional and different breach 

was necessary. That case involved a sale contract 

which provided for daily carrying charges where 

the buyer’s ship on arrival for loading filed with the 

authorities outside the shipment period.
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The ship filed late, so carrying charges were 

payable. However, the period for which they were 

payable was prolonged because the seller failed 

to load at the rate specified in the contract. The 

seller claimed the carrying charges calculated as 

per the contract. The buyer resisted liability for 

carrying charges that resulted from the seller's 

failure to load at the charter rate. The Court held 

that the buyer could not recover damages beyond 

demurrage because the only breach by the seller 

had been the failure to load at the contractual rate. 

The Court did not think that this decision could be 

distinguished but decided that it was wrongly 

decided and concluded that it should not follow it. 

In the Court’s view, the demurrage rate in a 

voyage charterparty was intended to be no more 

than an agreed measure of the value of the ship's 

lost time. It would not occur to commercial parties 

that agreeing a demurrage rate liquidated, for 

example, claims in respect of physical injury to 

ship, cargo or crew. Rather, they would 

understand that the demurrage rate simply 

compensated the owner for the use of the ship 

beyond the laytime, which use was not being paid 

for by the freight. 

The Court, therefore, rejected any suggestion that 

a demurrage rate liquidates the damages 

recoverable, whatever the nature of the loss 

suffered, in respect of a breach of the obligation to 

load or discharge within the laytime. As a result, it 

concluded that, in principle, the Owners were 

entitled to be compensated in respect of their 

losses and expenses arising out of the cargo 

claim. It did not, therefore, need to determine 

whether there was an implied indemnity for the 

consequences of complying with the Charterers’ 

orders to load, carry and discharge the cargo.

Comment

The judgment is detailed and comprehensive. 

Demurrage provisions liquidate delay and use of 

vessel claims, but not others caused by the 

extended delay. The question now is where that 

“others” line is to be drawn and whether any 

appeal court, which seems likely to be involved, 

will embrace the potential ramifications or not. It 

remains to be seen, therefore, whether the Eternal 

Bliss will become the newly established authority 

on this issue, and where this now ultimately takes 

us. 

What presumably remains the case is that the 

causal link between the delay and the “other” 

claim still needs to be proven, as well as satisfying 

standard issues of recoverability; so those checks 

and balances remain. On that basis, subject to any 

appeal court reviewing the authorities as analysed 

by the judge, it will come down to seeing whether 

this routing for other claims is attractive, or 

whether the parties should only  look to other 

provisions of the contract for potential remedies. 

Maybe charterers will now use their allowable 

laytime with a little more care so as not to overrun!

Paul Griffiths

Partner, London 

T +44 (0)20 7481 0010

PaulGriffiths@incegd.com

Reema Shour

Professional Support Lawyer, 

London

T +44 (0) 20 7481 0010

ReemaShour@incegd.com
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The dangers of overlooking a bareboat charter in the 
charterparty chain 
Fimbank PLC v. KCH Shipping Co Ltd (Giant Ace) [2020] EWHC 1765 (Comm)
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This decision provides guidance on the 

circumstances in which the Court will grant a 

retrospective extension of time for commencing 

arbitration proceedings. It serves as a warning to 

shipping litigators to ensure that they have fully 

investigated the charterparty chain before taking 

steps to protect time, to be alert to the possibility of 

bareboat charters, and to take prompt action in the 

event that problems are identified.

The background facts

This case involved a chain of charterparties for the 

vessel “Giant Ace”, consisting of the registered 

owner, Mirae Wise SA (“Mirae”), the bareboat 

charterer, KCH, time charterer, Classic Maritime 

Inc (“Classic”), and voyage charterer, Trafigura 

Maritime Logistics Pte Ltd (“Trafigura”).

The Claimant Bank was the lawful holder of the 

bills of lading, which incorporated the voyage 

charterparty and a London arbitration clause. The 

usual one-year time limit for bringing a claim under 

the Hague/Hague-Visby Rules applied. As 

bareboat charterer, KCH was the carrier under the 

bills, rather than the registered owner, Mirae.  

The cargo was discharged in April 2018 without 

presentation of the original bills, against letters of 

indemnity. The Bank subsequently sought to claim 

damages for misdelivery. Its lawyers identified the 

registered owner as Mirae, but no enquiries were 

made about the possible existence of a bareboat 

charter. A letter before action was sent to Mirae

and the vessel’s P&I club, which ultimately led to 

the claim reaching Classic and their lawyers.  

Classic’s lawyers knew of KCH (who were the 

named owners in the charterparty with Classic) but 

did not know of the precise arrangement between 

Mirae and KCH. Extensive correspondence 

ensued between the lawyers of the Bank, Classic, 

KCH and Trafigura, none of which explicitly 

identified the existence of the bareboat charter.

In March 2019, the Bank sought an extension of 

time from the “owners” via Classic (by which they 

meant Mirae). Classic contacted KCH (who were 

Classic’s “owners”) seeking confirmation that they 

could agree the time extension on KCH’s behalf. 

That authority was duly granted.

Classic further sought agreement to the time 

extension down the charterparty chain and, in the 

process of doing so, discovered that KCH was the 

bareboat charterer. The time extension passed on 

to the Bank by Classic was described as being 

from “owners of the m/v GIANT ACE”.    

In correspondence in May 2019, it became clear to 

the Bank that there was a bareboat charter and 

that KCH was the carrier and correct Defendant. 

The Bank believed, however, that the time 

extension had been granted by Mirae and that any 

claim against KCH would now be time-barred. The 

decision was taken not to “wake any sleeping 

dogs” in the hope that the point might not be 

taken.   

In June 2019, the Bank commenced arbitration 

against Mirae. In response, Mirae informed the 

Bank that the bills were not its bills and that it had 

commenced arbitration against the wrong party. 

KCH in turn asserted that the claim against them 

was now time-barred.

In November 2019, the Bank applied to the Court 

for a time extension for commencing arbitration 

proceedings under s.12 of the Arbitration Act 

1996. The Bank relied on two provisions of 

s.12(3): (a) "that the circumstances are such as 

were outside the reasonable contemplation of the 

parties when they agreed the provision in 

question, and that it would be just to extend the 

time", and/or (b) "that the conduct of one party 

makes it unjust to hold the other party to the strict 

terms of the provision in question“.

The Commercial Court decision

After a thorough analysis of the facts and timeline, 

the Court held that the Bank should fail on both 

grounds. Its reasoning was as follows:

a) a) S.12(3)(a) imposes a double requirement: 

(i) circumstances outside reasonable 

contemplation and (ii) injustice.  A simple 

negligent omission to comply with a time bar 

cannot without more be said to be outside the 

reasonable contemplation of the parties.  

There must be something more than 

negligence (referred to as “negligence +”). In 

this case, the Bank had known for nearly two 

months before the extended limitation period 

had expired that Mirae was not the correct 

Defendant. Time as extended had expired 

because of the deliberate decision not to 

investigate by whom the extension had been 

given and not to commence arbitration against 

KCH;
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b) While the other parties may in correspondence 

have contributed to the Bank’s assumption 

that Mirae was the carrier, the Bank was not 

wilfully misled; 

c) To rely on s.12(3)(b), a claimant must show 

some positive conduct on a respondent’s part 

that renders reliance on the time limit unjust; 

and

d) The Bank sought to rely on the actions of 

Classic’s lawyers, arguing that they were 

attributable to KCH. However, apart from the 

communication of the time extension, 

Classic’s lawyers were not acting on KCH’s 

behalf and so their actions could not fall within 

s.12(3)(b). Further, although the wording of the 

time extension was ambiguous, in that it did 

not explicitly state who the “owners” were, a 

considerable portion of the causative burden 

lay with the Bank for not making the necessary 

enquiries in the first place and later choosing 

to ignore the position once it became clear that 

KCH were the correct Defendant, at a point in 

time when the claim was not yet time-barred. 

Given these findings, the Court did not need to 

consider whether it should refuse to exercise its 

discretion to grant the extension on the basis of 

delay. However, the Court observed that, as there 

was no adequate explanation as to why the Bank 

had delayed in making the application, it would 

probably not have been minded to exercise its 

discretion in any event. 

Comment

This case highlights the importance of knowing 

who the parties in a dispute are and not making 

assumptions, especially when it comes to 

commencing proceedings and seeking time 

extensions. A failure to make necessary enquiries 

does not amount to good grounds under s.12 of 

the Arbitration Act 1996.  

Further, if a potential problem with an arbitration 

time bar comes to light, prompt action should be 

taken to correct it if possible, and to apply to the 

Court for relief. While each case will depend on its 

individual circumstances, a failure to act promptly 

will usually be fatal to any application under s.12. 

Paul Crane

Partner, London

T +44 (0)20 7481 0010

PaulCrane@incegd.com

Jenny Efstathiou

Solicitor, London

T. +44 (0)20 7481 0010

JennyEfstathiou@incegd.com
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Charterparty hire adjustment terms upheld despite 
apparent commercial illogicality 
Altera Voyageur Production Limited v. Premier Oil E&P UK Ltd (Voyageur Spirit) [2020] EWHC 

1891 (Comm)
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An oil exploration company bareboat-chartered a 

FPSO vessel. The parties disagreed on the 

amount of hire owed due to the apparent 

inconsistency of the charterparty provisions on hire 

adjustment. The ‘worked examples’ in the 

charterparty contained additional steps which were 

not included in the narrative part of the hire 

adjustment formula, resulting in the Charterers 

having to pay an increased daily hire when the 

Vessel’s productivity was below or at target levels.

Despite this “apparent commercial illogicality”, the 

Court was unwilling to “re-write” the charterparty 

terms in the absence of clear evidence that 

something had gone wrong with the contractual 

language. The Court also held that there was no 

real inconsistency in the hire adjustment 

provisions to justify disapplication of the additional 

steps in the ‘worked examples’. 

The background facts

The Defendant (“Premier”) bareboat chartered the 

floating production, storage and loading vessel 

Voyageur Spirit (the “Vessel”) from the Claimant 

(“Altera”) by a charterparty dated 9 November 

2010 (the “Charterparty”). On the same date, the 

parties entered into a Service Agreement, 

whereby Altera agreed to operate the Vessel, but 

on the basis that it “will subcontract a significant 

part of the Services to a third-party manager”. 

The Charterparty came to an end and was 

replaced with a different agreement on 13 April 

2018. 

Article 17 of the Charterparty provided for the 

reduction or upward adjustment of the daily hire 

based on the Vessel’s performance (i.e. 

production of oil measured in barrels), while 

Appendix M contained a formula detailing how the 

adjustment was to be calculated. The formula 

consisted of a narrative and two worked examples.

The parties disputed how much hire was owed as 

the worked examples in Appendix M contained 

two further steps that were not expressly provided 

for in the narrative part. The effect of those further 

steps was to lower the ‘pivot point’ above which 

there would be an upwards adjustment in the daily 

hire. This resulted in Premier having to pay 

increased daily hire even when the Vessel’s 

productivity was below the target or at target level. 

Altera, therefore, claimed US$ 12,108,072.50 plus 

contractual interest by way of adjusted hire for the 

Vessel, while Premier disputed Altera’s claim and 

counterclaimed US$ 3,837,580.91 for allegedly 

overpaid hire.

The Court considered the correct interpretation of 

the hire adjustment formula in Appendix M and, 

more specifically, whether the additional steps in 

the Appendix were actually intended by the 

parties.

In essence, Altera contended that the formula 

should be applied precisely in the way set out in 

the worked examples. Premier argued that Altera’s 

interpretation produced a result which was 

inconsistent, not only with the preceding narrative, 

but also with the other terms of the Charterparty 

and with commercial common sense; they claimed 

that it was illogical for there to be an upward 

adjustment of hire when the Vessel’s productivity 

was at or below target levels.

Premier submitted, therefore, that the narrative 

ought to be preferred to the worked examples 

because it gave effect to what a reasonable 

person would say was the parties’ intention as 

conveyed by the words that they had used in the 

Charterparty, taken as a whole.

The Commercial Court Decision 

The Court found in favour of Altera. In trying to 

ascertain the objective meaning of the 

Charterparty language, the Court looked at the 

terms of the various provisions in their commercial 

context and against the landscape of the 

instrument as a whole, instead of focusing too 

narrowly on the dictionary meaning of individual 

words and phrases.

The Court recognised that various changes were 

made to the Charterparty provisions in the course 

of drafting, without the consequences always 

being followed through with rigorous consistency. 

Moreover, it expressed sympathy for Premier’s 

arguments and admitted that it made better 

commercial sense to reward performance only if it 

was above the specified target.

However, despite this apparent commercial 

illogicality, the Court made it clear that it was not 

willing to re-write the contract where, while it was 

undoubtedly possible, it was not absolutely clear 

that something had gone wrong with the language 

that the parties had used. 
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The extra steps in the worked examples of 

Appendix M could not be characterised as an 

“obvious nonsense” and, in the Court’s view, the 

parties’ true bargain was reflected in the worked 

examples which were integral parts of the 

contract terms and which explained how the hire 

adjustment was to be calculated. To disregard 

them would have the effect of re-writing the 

contract that the parties had made. 

The Court cited with approval Starbev GP Ltd v. 

Interbrew Central European Holdings BV [2014], 

in which it was held that: “it could be said in the 

context of lengthy contracts in financial 

transactions with much boiler plate that 

illustrations or examples deserve particular 

attention as something to which the parties 

particularly turned their minds.” 

While the Court in that case was speaking 

specifically of financial contracts, the principle 

could apply equally to the type of lengthy and 

detailed commercial contract concluded in this 

case. In this Court’s view, it was often only when 

narratives and formulae were worked through that 

their true effect could properly be seen.

Finally, there was no real inconsistency between 

the provisions of Appendix M and the narrative. 

While the narrative part did not specifically 

provide for the calculations in the further two 

steps of the Appendix, this did not mean that the 

latter should be dis-applied. 

Comment 

Those drafting commercial contracts should be 

meticulous in ensuring that the provisions reflect 

what the parties intend. The English courts will be 

reluctant to rewrite a contract in a way that 

interferes with the parties’ express bargain, even 

if it seems surprisingly unfavourable to one party.

Further, when using illustrations or examples in 

their contracts, parties should be mindful of the 

fact that the courts are inclined to attribute 

particular weight to them.

This article was co-authored by Trainee 

Solicitor, Ioanna Mitsaki.

Jamila Khan

Partner, Piraeus

T. +30 210 455 1000

JamilaKhan@incegd.com
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Misleading impression as to identity of carrier 
justifies time extension for misdelivery claim
National Bank of Fujairah (Dubai Branch) v. Times Trading Corp (Archagelos Gabriel) 

[2020] EWHC 1983 (Comm)
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The Court has granted a time extension for 

commencing arbitration proceedings in a 

misdelivery claim in circumstances in which the 

correspondence between the Claimant and the 

ship interests’ lawyers resulted in a misleading 

impression as to the true identity of the carrier 

under the bills of lading. The Court concluded that, 

as a result, it would be unjust to hold the Claimant 

to the one-year time limit for bringing the claim.

The background facts

National Bank of Fujairah (“NBF”) was the holder 

of 27 bills of lading (“the Bills”) issued in respect of 

a cargo of steam coal loaded onto the MV 

Archagelos Gabriel (“the Vessel”) in May 2018. In 

June 2018, the cargo was discharged against 

letters of indemnity without production of the Bills. 

NBF subsequently alleged that the cargo had 

been misdelivered. The Bills contained a general 

paramount clause and incorporated an English 

law and London arbitration provision. There was, 

therefore, a one-year time limit for commencing 

arbitration against the carrier under the Bills. 

The Vessel’s registered owner was Rosalind 

Maritime LLC (“Rosalind”). However, the Vessel 

was bareboat chartered to Times Trading Corp 

(“Times”) at the material time. Times Management 

Inc was the Vessel’s ISM Manager. There was 

also a chain of time and voyage charters, with 

Trafigura Pte Ltd (“Trafigura”) at the bottom of the 

chain. 

In December 2018, NBF’s lawyers sent a letter in 

respect of the claim to the registered owners, 

addressed to “Rosalind … c/o Times Navigation 

Inc”. This was passed on to the P&I Club (“the 

Club”) with whom Rosalind, Times and Times 

Navigation were all entered. The Club instructed 

solicitors (“WH”) to respond on behalf of their 

Members. One of the immediate sources of WH’s 

instructions was Times Navigation, who were 

authorised to act for Times only. However, WH 

were unaware at this point of the bareboat charter 

and their reply to NBF stated that they acted “on 

behalf of Owners of this vessel”. The 

correspondence between the lawyers continued 

and, in January 2019, WH became aware of the 

bareboat charter. However, they only provided 

NBF with selected extracts from the charter and 

nothing to indicate that Times was the disponent 

owner. 

In February 2019, pursuant to a claims 

cooperation agreement, Trafigura became 

responsible for handling the misdelivery claim on 

behalf of Rosalind and Times. This agreement 

referred expressly to the bareboat charter.

In May 2019, NBF commenced arbitration by a 

notice addressed to "Rosalind Maritime LLC, 

Owners of the Vessel 'Archagelos Gabriel' c/o 

Times Navigation Inc". The lawyers who 

responded to the notice stated that they acted for 

Trafigura "who have the conduct of the defence of 

your clients' alleged claims".  Exactly for whom 

Trafigura acted was not clarified and the bareboat 

charter was not mentioned.

In July 2019, after the one-year time limit had 

expired, Trafigura’s new lawyers indicated to 

NBF’s lawyer that there was a bareboat charter 

and stated that arbitration had been commenced 

against the wrong party. NBF sought to obtain the 

particulars of the bareboat charter but did not in 

fact obtain a copy until March 2020, when Times 

applied for an anti-suit injunction in relation to in 

rem proceedings that NBF had initiated in 

Singapore. NBF applied to the Court for a time 

extension to commence arbitration against Times. 

Pursuant to s.12 of the Arbitration Act 1996, such 

an extension will only be granted in very limited 

circumstances, including where the conduct of one 

party makes it unjust to hold the other party to the 

strict terms of the time period in question.

The Commercial Court decision

The Court decided that it would be unjust to hold 

NBF to the time limit. The conduct and 

correspondence of both WH and Trafigura’s

lawyers had misled NBF and its lawyers as to the 

true identity of the carrier under the Bills, with the 

result that the time limit against Times was 

missed. 

Significantly, the Court distinguished between 

WH’s correspondence before and after it 

discovered the existence of the bareboat 

charterer, with WH’s conduct after the discovery 

being more ‘culpable’ because it was now 

deliberate rather than inadvertent. In the Court’s 

view, WH had continued to correspond with NBF’s 

lawyers with the aim of not disclosing Times’ 

involvement. 

Furthermore, on the evidence, the Court agreed 

with NBF that:
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a) WH was generally appointed by the Club to 

act for Times and Rosalind and WH’s 

messages were sent pursuant to that general 

authority on behalf of Times; and

b) WH was specifically instructed by natural 

person(s) working for Times Navigation, Times 

Navigation was authorised to act only for 

Times (under a Services Management 

Agreement between the two), not Rosalind, 

and it was to be inferred that those persons on 

behalf of Times authorised the relevant 

messages.

Consequently, WH’s conduct was attributable to 

Times. The conduct of Trafigura’s lawyers was 

also attributable to Times, on the basis of the 

claims handling agreement and to the extent that 

their correspondence involved the implementation 

of the strategy not to disclose the existence of the 

bareboat charter until the limitation period had 

expired.  

The Court commented that while NBF’s lawyers 

should have investigated whether there was a 

bareboat charter, the effect of WH’s 

correspondence was to put NBF’s lawyers off their 

guard and to contribute to the mistaken 

understanding of the true position. The Court 

concluded that there was the required causal 

connection between this conduct and NBF’s failure 

to comply with the time-limit. NBF should not, 

therefore, be held to the strict one-year time limit 

for commencing arbitration against Times. 

The Court also noted the argument that it should 

not exercise its discretion in NBF’s favour on the 

grounds of delay in applying for the time extension 

- eight months after NBF was first alerted to the 

possible existence of a bareboat charter. The 

Court acknowledged that delay can be an 

important consideration in whether to grant such 

relief and certain factors weighed against NBF. 

However, a key consideration in this case was that 

NBF had sought to obtain a copy of the bareboat 

charter, but Times had not provided one for 

several months. Times’ refusal to do so was a 

continuation of the conduct adopted before NBF 

knew of the bareboat charter. On balance, this 

conduct made it appropriate to grant the time 

extension.

Comment

This decision can be compared with that in 

Fimbank PLC v. KCH Shipping Co Ltd (Giant Ace) 

[2020], in which a similar application failed. In that 

case, the Court found that there was no sufficient 

connection between the conduct/correspondence 

of the other party’s lawyers and the time limit being 

missed. What emerges clearly from both cases is 

that, in such situations, it is crucial to try to 

establish insofar as possible and as early as 

possible whether there is a bareboat charterer in 

the picture. Even if it is not possible to ascertain 

the true position, diligent efforts to establish the 

true identity of the carrier will weigh in a party’s 

favour if it subsequently seeks relief from the 

Court.

This decision also highlights the fine line between 

unnecessarily alerting the other side to a mistake 

that they have made (keeping in mind the client’s 

best interests) and actively reinforcing any 

misunderstanding. It may not always be clear 

where the line should be drawn.

Clare Birchenhough

Associate London

T +44 (0) 20 7481 0010

ClareBirchenhough@incegd.com

Paul Crane

Partner, London

T +44 (0)20 7481 0010

PaulCrane@incegd.com
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Court finds marina can limit liability 
Holyhead Marina Ltd v. Peter Farrer & others [2020] EWHC 1750 (Admlty)
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The Admiralty Court has held that the owners of a 

marina could limit their liability for damage to 

property, including vessels, pursuant to s.191 of 

the Merchant Shipping Act 1995 (“MSA 1995”). 

The Court found that a marina fell within the wide 

meaning of the term “dock” in s.191. However, the 

Court declined to grant summary judgment on the 

claim for a limitation decree because the argument 

that the Claimant had lost its right to limit could not 

be dealt with summarily.

The background facts

The Claimant was the lessee of an area of water, 

known as a marina, within Holyhead Harbour. In 

March 2018, during Storm Emma, which resulted 

in what was referred to as "the catastrophic 

breakdown of the entire Marina", 89 craft moored 

in the marina were damaged.

The Claimant sought to limit its liability under s.191 

MSA 1995. The Defendants, who were the owners 

of the damaged craft, resisted the claim to limit. 

The Defendants’ claims amounted to about £5 

million, whereas the Claimant contended that the 

limit of its liability was about £550,000.

Under s.191, the owners of any dock or canal 

have a right to limit liability that is similar to a 

shipowner’s right to limit under the 1976 

Convention of Limitation for Maritime Claims. 

S.191 provides that the owners of a dock or canal 

may limit their liability for damage caused to 

property by reference to the tonnage of the largest 

UK ship which, at the time of the loss or damage 

is, or within the preceding five years has been, 

within the “area over which the authority or person 

discharges any functions”. S.191(9) describes a 

dock as “wet docks and basins, tidal docks and 

basins, locks, cuts, entrances, dry docks, graving 

docks, gridirons, slips, quays, wharves, piers, 

stages, landing places and jetties”.

The Admiralty Court decision

The Defendants argued that the marina was not a 

“dock” within the criteria specified in the MSA 

1995. They also alleged that the design, 

construction and maintenance of the marina were 

defective and that, therefore, the damage was the 

result of the Claimant’s reckless act or omission, 

with the consequence that it had lost any right to 

limit.

Further or alternatively, the Defendants submitted 

that the area over which the Claimant discharged 

its functions extended beyond the marina itself 

and to the whole of Holyhead Harbour. Among 

other things, they contended that the marina 

management communicated with approaching 

vessels by VHF and that the marina’s website 

contained information on harbour by-laws and 

regulations that were applicable beyond the 

marina itself. As the harbour was frequented by 

large passenger ferries, the Defendants 

maintained that limitation should be calculated by 

reference to the tonnage of the largest UK vessel 

to call to the harbour as a whole and not just to the 

marina.

The Court rejected the argument that s.191 

applied only to facilities used by commercial ships 

and found that the marina was within the statutory 

meaning of a dock as a “landing place, jetty or 

stage”. Furthermore, although one of the 

Claimant’s functions was to enforce compliance 

with harbour regulations and by-laws as applicable 

throughout the harbour, this function was 

discharged only within the marina itself and the 

Claimant’s powers did not extend to areas of the 

harbour outside of the marina. 

The Court also found that the Claimant was the 

owner of a “dock” within the meaning of s.191, 

either because it owned a leasehold interest in the 

marina or because it had control and management 

of the marina. The Court further dismissed the 

argument that the limit of the Claimant’s liability 

should be assessed by reference to the tonnage of 

the largest UK ship to use the wider harbour.  

Nonetheless, the Court declined to grant the 

Claimant summary judgment in respect of the right 

to limit because the Defendants had an arguable 

(albeit weak) case that the Claimant had lost its 

right to limit.

Comment

This decision will be of particular interest to ports 

or harbours capable of handling large vessels that 

also operate marinas for pleasure and other small 

craft. Marinas, by the nature of their trade, are 

unlikely to face claims of particularly high value, 

relative to commercial ports. Such significant 

claims are likely to be as infrequent as the weather 

event that gave rise to the claims in this case. 

Nonetheless, the potential exposure points 

highlighted above are worth noting.
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Insurers offering coverage to owners of small 

vessels may also wish to reflect on the impact that 

limitation available to the marina where a vessel is 

typically moored may have on a recovery, 

following an incident. It should be borne in mind 

that most marinas will accommodate vessels of 

less than 2,000 net tons, affording managers the 

defence of the lowest limitation (currently 1.51 

million SDR or approximately £1.66 million). Many 

vessels that frequently moor in such marinas, for 

which an insurer may offer cover, will be worth 

significantly more than this. 

Donal Keaney

Senior Marine Manager, London

T +44 (0) 20 7493 6151

DonalKeaney@incegd.com

Martin Dalby

Partner, London

T +44 (0)20 7481 0010

MartinDalby@incegd.com
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Court declines to imply delivery and discharge 
terms into contract of carriage
Sea Master Shipping Inc v. (1) Arab Bank (Switzerland) Limited and (2) Yousef Freiha & 

Sons SAL (Sea Master) [2020] EWHC 2030 (Comm)
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The Court has dismissed an appeal in a dispute in 

which the Owner sought to imply a term into the 

contract of carriage that the financing Bank and/or 

Receiver should: (1) take all necessary steps to 

enable the cargo to be discharged and delivered 

within a reasonable time; and/or (2) discharge the 

cargo within a reasonable time. 

The decision reflects the courts’ unwillingness to 

re-write contracts that might, with the benefit of 

hindsight, suggest that one of the parties had 

agreed potentially unfavourable terms.

The background facts

The Claimant Owner was the assignee of the 

registered owners of the vessel, in respect of 

which a voyage charter had been concluded. The 

contract of carriage contained in the bill of lading 

incorporated all the "… terms, conditions, liberties 

and exceptions …" of the voyage charter. The 

First Defendant was the Bank that financed the 

purchase of the cargo in question. The Second 

Defendant was the Receiver who took delivery of 

the cargo.

In arbitration proceedings, the Tribunal held that, 

as a matter of contractual construction, neither the 

Bank nor the Receiver were liable for discharge 

port demurrage under the contract of carriage. The 

Owner appealed.

The Court considered whether there were any 

implied terms that shifted liability for the discharge 

and delivery of the cargo onto the Bank and/or the 

Receiver or imposed on the Receiver (or 

Charterer) any obligations in respect of delivery 

and discharge except those expressly set out in 

the voyage charter and contract of carriage (such 

as the obligation to appoint and pay stevedores).

For this purpose, the Court assumed that the 

Receiver and the Bank had become subject to the 

same liabilities under the contract of carriage 

pursuant to s.3(1) of the Carriage of Goods by Sea 

Act 1992 (“COGSA 1992”) and it was, therefore, 

as if both had been a party to the contract of 

carriage.

In summary, in order for the English Court to imply 

a term into a contract:

a) The proposed term must be necessary to give 

the contract business efficacy. It must be 

shown that, without the implied term, the 

contract would lack commercial or practical 

coherence. It is not sufficient that an implied 

term would merely improve the contract; 

b) The implied term must be fair. Alternatively, 

the Court must consider that the parties would 

have agreed that the term should be implied if 

this had been suggested to them at the time of 

contracting; and

c) The term must be capable of clear expression 

and must not contradict the express terms of 

the contract. 

Applying the relevant principles, the Court firstly 

rejected the second proposed implied term, 

namely that the Bank and/or the Receiver would 

discharge the cargo within a reasonable time.

The voyage charter expressly provided at clause 

10 that “… Cargo is to be discharged free of 

expense to the Vessel …" and at clause 11 “… 

Stevedores at discharging ports are to be 

appointed and paid for by the 

Charterers/Receivers". The Owner contended that 

the effect of these provisions was to allocate 

contractual responsibility for discharge exclusively 

to the Charterer and the Receiver. The Owner 

further maintained that, at common law, 

responsibility for discharge is shared between the 

owner of a vessel and the charterer (or receiver). 

The Court, however, held that in the absence of 

clear contractual provisions to the contrary, the 

responsibility for discharge rests with the owner of 

a vessel. Furthermore, the language of clause 10 

was clear and was concerned solely with who was 

to pay for the operations. The Court stated that 

there was no presumption that the responsibility 

for the cost of operations, the responsibility of 

carrying out operations, and liability for such 

operations should fall on the same party. 

Furthermore, such a term should not be implied in 

any event because the contract of carriage did not 

lack commercial or practical coherence without it.

The Court referred to clause 20 of the voyage 

charter, which provided that “(a)ny time lost for 

which Charterers/Receivers are responsible, 

which is not excepted under this Charterparty, 

shall count as laytime, until same has expired, 

thence time on demurrage". In the Court’s view, 

the Tribunal had been correct in finding that the 

contract worked perfectly well with this clause, and 

without the implied term, on the basis that such 

demurrage should be payable by the Charterer, 

and not the Bank or the Receiver. 
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The Court also rejected the argument that there 

should be an implied term that the Receiver would 

take all necessary steps to enable the cargo to be 

discharged and delivered within a reasonable 

time. Discharge was an obligation that rested 

exclusively on the Owner. Alternatively, it was 

entirely unnecessary to imply such a wide and 

general term into the contract of carriage. 

The Court highlighted that, under the terms of the 

contract of carriage, discharge was not a 

collaborative process between the Owner, 

Charterer and third parties, save that there was an 

express agreed contractual mechanism which 

governed the appointment of stevedores (and 

which included a recourse mechanism for the 

Owner in the event that this appointment led to 

delay). Therefore, an implied term would be 

superfluous - the process had already been 

contractually agreed between the parties. 

The Owners’ arguments for an implied term in 

respect of delivery were similarly rejected. To the 

extent that delivery is a collaborative process 

(which, on the facts, was limited) there is a long-

established, more nuanced, common implied term 

that would provide a solution to the Owner -

namely that, in the event that a receiver does not 

claim delivery within a reasonable time, the master 

may land and warehouse the cargo and the owner 

of the vessel is entitled to charge the cargo owner 

with expenses properly incurred in doing so. This 

made a wide and ambiguous implied term 

unnecessary and inappropriate.

Overall, the Court criticised the Owner’s approach 

in this regard. There was no need to imply a wide, 

generally expressed and unqualified term where 

collaboration is not required, in circumstances 

where the general law already provides a solution 

in the absence of an express term and where the 

contract of carriage does not lack commercial 

coherence without the implication of such a term.

Comment

Given the courts’ clear reluctance to imply terms 

that are not strictly necessary to make the contract 

work effectively, parties to any contract of carriage 

should ensure that its express terms clearly reflect 

their intentions as regards the allocation of 

contractual responsibilities.

Hope Wilkins

Associate, London

T +44 (0) 20 7481 0010

HopeWilkins@incegd.com

Catherine Earnshaw

Partner, London

T. +44 (0) 20 7481 0010

CatherineEarnshaw@incegd.com
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Court dismisses challenge to award on grounds of 
procedural unfairness
ASA v. TL [2020] EWHC 2270 (Comm)
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This case involved an unsuccessful appeal to the 

Court, where charterers contended that there was 

serious irregularity in the way that the sole 

arbitrator had dealt with two issues in the 

underlying arbitration, which had caused them 

substantial injustice.  

It provides helpful guidance on the principles 

applicable to such a challenge based on a breach 

of the Tribunal’s general duties to act fairly and 

impartially as between the parties and to give each 

a reasonable opportunity of putting their case and 

dealing with that of their opponent. It also 

demonstrates the Court’s reluctance to entertain a 

party’s unjustified attack on an arbitrator’s findings 

of fact on the basis of procedural unfairness. 

The background facts

The Defendant Owners chartered a landing 

craft/general cargo vessel (“the Vessel”) in 2005 to 

the Claimant Charterers for a term of three years 

at a rate of US$ 3,250/day. The Vessel was to be 

operated within West Africa. The Vessel spent 

nearly five months undergoing repairs between 

September 2008 and January 2009, with the 

repairs being more expensive than anticipated. 

After the Vessel left dry dock, the parties purported 

to enter into a further charterparty in February 

2009 at a rate of US$ 6,500/day.  

At the relevant time, the Owners and Charterers 

had common shareholders, two of whom were 

described as Charterers’ ‘managers’. Following a 

falling out between these persons and the sale of 

the Vessel in 2013, the Charterers asserted in 

2015 that a discount rate of US$ 1,000/day was 

applicable to the 2009 charter, such that they were 

owed US$ 1,765,000.  

The arbitration proceedings

The Owners commenced arbitration, seeking a 

declaration that no discount rate was agreed and 

that, therefore, no sums were owing. 

The Charterers counterclaimed US$ 4,303,000 on 

the basis that the market charter rate from 2009 

should have been the rate in the 2005 charter 

(US$ 3,250/day) and not the US$ 6,500/day in the 

2009 charter. The claim was founded on a breach 

of fiduciary duty by the managers acting for both 

parties in fixing the 2009 charter rate. The 

Charterers consequently claimed (i) unjust 

enrichment; (ii) knowing receipt; and (iii) dishonest 

assistance. 

The Owners contended that the 2009 rate was the 

market rate on the basis that the Vessel could, and 

did, carry MGO cargoes (a valuable trade in West 

Africa at the time).  

The Award was issued following a four-day 

hearing, at which there was extensive evidence on 

the market rate. During the hearing, the Charterers 

criticised the fact that the witness evidence given 

on the costs of dry-docking was inconsistent with 

previous statements.

In her Award, the sole arbitrator identified the 

central legal disputes as being the effect of the 

2009 charter and the payments under it. The 

factual disputes were whether the managers had 

acted dishonestly and whether the hire agreed 

was above the market rate as at 1 February 2009.  

The arbitrator found in the Owners’ favour and 

held that the applicable hire rate for the 2009 

charter was the higher rate of US$ 6,500/day. She 

held that the Charterers had failed to establish the 

requisite dishonesty on the Owners’ part and that 

their criticisms were overstated, unfounded or of 

limited weight. 

The Commercial Court decision

The Charterers appealed under s.68 of the 

Arbitration Act 1996 (“the Act”), arguing that there 

had been serious irregularity on the part of the 

arbitrator that had caused them substantial 

injustice. Among other things, they alleged that 

she had breached her duty under s.33 of the Act 

to act fairly and impartially as between the parties, 

giving each a reasonable opportunity of putting his 

case and dealing with that of his opponent. 

The principles applicable to such a challenge are 

as follows:

a) There will generally be a breach where a case 

is decided on the basis of a point which one 

party has not had a fair opportunity to deal 

with;

b) Notice needs to be given to the parties if a 

Tribunal considers that the parties have 

missed the point and/or contemplates a 

completely different basis for a decision (i.e. 

not a nuance or inference) so that the parties 

can consider the position and respond; and
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c) The applicant does not need to show that the 

substantial injustice would necessarily or 

probably have led to a different result: he 

simply has to show that the Tribunal might well 

have reached a different view and produced a 

significantly different outcome.

The Charterers challenged the Award on two 

grounds:

1. Market rate of hire, valuation and class: 

The Charterers claimed that the determination that 

the hire of US$ 6,500/day for the 2009 charter was 

market rate was the first irregularity causing it 

substantial injustice. The issue in the arbitration 

was whether the Vessel was to be classed as a 

tanker: if she was, then it was common ground 

between the parties’ valuation experts that the rate 

would be higher than it would be if she was not 

permitted to carry MGO. The arbitrator had held 

that the absence of a class notation as an oil 

carrier was a neutral factor and that instead the 

market rate should be based on the Vessel’s 

actual use in carrying parcels of MGO.

The Charterers contended that the arbitrator had 

decided the issue on her own reading of the class 

documentation: she concluded that the lack of 

tanker class notation in the ship particulars was 

because such notation was only available to 

vessels primarily designed to carry oil. They 

further contended that, in determining the market 

rate, the arbitrator was wrong in considering 

whether the Vessel was in class for the carriage of 

MGO. They said that this was not an issue before 

the arbitrator and that they had not had a fair 

opportunity to address this point.

The Court considered how the issues had been 

raised in the submissions and developed during 

the course of the hearing, including the fact that 

neither party had placed class at the centre of their 

case and the fact that the Charterers’ counsel had 

said in his closing submissions that it was not 

necessary to decide the class issue. The Court 

found that in considering the ‘class information 

available’, the arbitrator had relied on an ABS 

guide to vessel notations that the Charterers 

themselves had placed in evidence.

As such, the Court held that the arbitrator had 

drawn an inference, as she was entitled to, on an 

issue that the Charterers had themselves raised 

during the course of the hearing and on evidence 

which they had adduced. The case had been 

decided on an issue that was ‘in play’ or ‘in the 

arena’ in the proceedings. It was further held that 

the Charterers would not have conducted their 

case any differently or been able to show that any 

loss of the opportunity to advance any material 

submissions caused substantial injustice.

2. Honesty in the context of the dry dock charges

The Charterers further claimed that the arbitrator 

relied on one of the managers’ oral evidence as to 

payment for the drydocking, through a 

shareholders’ loan, which was contrary to the 

parties’ pleaded cases and what had been said in 

a witness statement. They submitted that they did 

not have a fair opportunity to address the point 

and consequently that there was a serious 

irregularity that caused them substantial injustice.

The Court considered, however, that the 

Charterers did have the opportunity to deal with 

the issue at the hearing. Had they considered that 

further time was required, they could have sought 

permission to adduce further evidence on this 

point after the hearing. The Court concluded that 

this ground was an attempt to challenge the 

arbitrator’s findings of fact and her assessment of 

the evidence on the funding of the dry dock 

charges, when the Charterers had had ample 

opportunity to advance their case following the 

oral evidence given on the first day of the hearing.

The Court concluded that neither of the grounds 

argued constituted the procedural unfairness 

required for the purposes of a s.68 challenge. 

Instead, it held that this was a case where a party 

sought to challenge findings of fact in the guise of 

procedural unfairness when there was none. The 

appeal was, therefore, dismissed.

Comment

Parties in an arbitration, or indeed before a lower 

court, should ensure that they argue all relevant 

points and put forward all relevant evidence at the 

hearing. They may not be allowed to do so on 

appeal. 
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UK steps up sanctions regime and shipping must 
navigate carefully
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Following the UK’s departure from the EU, there 

have been some recent developments with regard 

to the approach of the UK to sanctions, including 

the issuance of guidance to the shipping industry 

on financial sanctions. We summarise some of 

these recent developments below.

HM Treasury issues Maritime Guidance

The HM Treasury Office of Financial Sanctions 

Implementation (OFSI) has recently issued 

Maritime Guidance (the “Guidance”) on financial 

sanctions for the shipping industry. A link to the 

Guidance can be found here.

Broadly speaking, the Guidance is targeted at 

entities and individuals which operate in, or with, 

the shipping sector, particularly those that may be 

subject to UK financial sanctions restrictions. It 

includes an explanation of the key features of the 

UK financial sanctions regime and its objectives 

and highlights certain activities as potential red 

flags requiring further investigation.

Financial sanctions targeted at entities and 

countries are designed to restrict the access of 

those persons to funds and economic resources. 

The Guidance confirms that a  number of vessels 

and companies are on the UK’s consolidated list of 

financial sanctions targets and that “a vessel, firm 

or individual that is owned or controlled directly or 

indirectly by a designated entity is also captured 

under financial sanctions regulations”.

Ownership and control of a targeted entity is 

defined broadly. In addition to the usual factors, 

such as a party having more than 50% of the 

shares in a company, ownership and control can 

include the right to exercise a dominant influence 

over a company, for example by means of a front 

company. If the relevant degree of 

ownership/control exists, the financial sanctions 

will also apply to that owning/controlling entity e.g. 

it will also be subject to an asset freeze even 

though not expressly identified. Of course, such 

relationships are not usually advertised and 

fronting companies may well be named with the 

objective of misleading contractual counterparts.  

The Guidance sets out certain illicit or suspicious 

activities in the shipping industry that may give rise 

to sanctions issues. These include ship-to-ship 

transfers (STS), turning off a ship’s automatic 

identification system (AIS), cyber-attacks and the 

use of false documentation. The targeting of AIS 

and STS as “an indicator” has been an issue 

flagged with both the US Office of Foreign Asset 

Control (OFAC) and OFSI as potentially mis-

leading as often they are legitimate activities. The 

Guidance explains that many of these activities 

could be used to confuse or conceal the identities 

of vessels, cargo, routes and ports and that those 

operating in the shipping sector should be alive to 

these risks and carry out due diligence to account 

for them.

For example:

• an STS transfer could be used conceal the 

origin and/or nature of the cargo and has been 

used in the past to illegally transfer coal, crude 

oil and petroleum products to avoid sanctions.

• whilst there may be legitimate reasons that a 

vessel might turn off its AIS (permissible under 

SOLAS), for example if it is going through a 

high risk area, it can also be used to try and 

hide the location of a vessel carrying out an 

illicit activity.

• bills of lading, invoices and insurance 

paperwork can be falsified to conceal the origin 

of the vessel, its goods and its destination.

Whilst these practices are not necessarily 

breaches of financial sanctions in themselves, the 

Guidance notes that they can be used to facilitate 

transactions which are and, if unaccounted for, 

might raise suspicion that the vessel is carrying 

out illicit activities.

The Guidance provides some detail of regions 

and/or countries which can be considered high risk 

in regards to financial sanctions compliance and 

where it is sensible to carry out due diligence 

when dealing with them, including the Democratic 

People’s Republic of Korea (North Korea), Iran, 

Libya and Syria. It is important to bear in mind that 

this list is not exhaustive and there are a number 

of other countries in respect of which the UK 

maintains financial sanctions.

OFSI does not specify what due diligence should 

be carried out but only offers guidance as to what 

companies might do to ensure compliance with 

financial sanctions. This includes;

• having a proper understanding of the sanctions 

regulations in place when operating in high-risk 

jurisdictions and areas;

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/903901/OFSI_-_Maritime_guidance__July_2020_.pdf
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• considering whether an ‘AIS switch off’ clause 

might be useful in contracts;

• carrying out proper compliance and due 

diligence in regards to company ownership 

structures, vessel flag information and details of 

home and recently visited ports; and

• being alive to suspected fraudulent letters of 

credit, bills of lading, loans and other financial 

instruments.

It is made clear that it is the responsibility of the 

company or organisation to ensure that it has 

proper systems in place to safeguard against 

breaching financial sanctions.

Finally, the Guidance sets out the reporting 

requirements if a person has dealt with funds or 

economic resources connected to a designated 

person as well as the obligation on Masters to 

report suspicious activity.

UK Human Rights designations

On 6 July 2020, The Global Human Rights 

Sanctions Regulations 2020 (the “Sanctions 

Regulations”) came into force in the UK. This is 

the first time the UK has imposed sanctions on 

people or entities for human rights violations 

independently of the EU and UN and is a 

significant development in UK sanctions policy.

The Sanctions Regulations were issued pursuant 

to the Sanctions and Anti-Money Laundering Act 

2018 and, in the first instance, the UK has 

imposed sanctions on 49 individuals and 

organisations that the UK considers to be involved 

in human rights abuses.

The Sanctions Regulations are different to 

traditional geographical, trade or financial 

sanctions and allow the UK to impose sanctions 

on ‘designated persons’ who, inter alia, commit, 

facilitate, incite, promote or support human rights 

abuses, including persons who financially profit 

from such abuses or are ‘involved’ in the same.   

In particular, the Sanctions Regulations give the 

UK the power to ban people or entities considered 

to be an ‘involved person’ in serious human rights 

abuse ‘activities’ from entering the UK, from 

channelling money through UK banks or profiting 

from the UK economy.

The term ‘involved person’ is given a broad 

meaning and, where that person is not an 

individual, includes companies that are owned or 

controlled directly or indirectly by a person who 

has been involved in ‘activities’.  Control broadly 

equates to: (i) a person owning more than 50% of 

the shares, more than 50% of the voting rights or 

holding the right directly or indirectly to appoint or 

remove a majority of the board of directors and; (ii) 

that it is reasonable, having regard to all the 

circumstances, to expect that the 

owning/controlling party expects that person to act 

in accordance with their wishes.

“Activities” includes an activity which, if carried out 

by or on behalf of a State within that territory would 

amount to a serious violation by that State of an 

individual’s basic human rights.  An activity also 

includes an “omission”.

An individual or company can been deemed 

‘involved’ in an activity for a number of reasons 

including: concealing evidence of an ‘activity’; 

providing goods, technology or economic 

resources for an ‘activity’; or where a person 

benefits from an ‘activity’.

As is common with other sanctions regimes, once 

a person has been designated they are subject to 

an asset freeze, meaning that another person 

cannot make funds or economic resources 

available directly or indirectly to that designated 

person and, unless they qualify for an 

exception/licence, will be committing an offence 

should they do so. Companies and individuals will, 

therefore, have to be alive to any exposure that 

they may have with designated persons and 

should ensure that they have appropriate due 

diligence and policies in place.

The Sanctions Regulations also contain reporting 

requirements on ‘relevant firms’ if they suspect 

that a person is a designated person. ‘Relevant 

firms’ can be broadly categorised as financial, 

business and professional services firms, trust 

companies and estate agencies but this is not an 

exhaustive list.

A breach of the Sanctions Regulations may result 

in imprisonment for up to seven years and/or a 

fine.
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The designations of the 49 individuals and 

organisations is the first wave of ‘designations’ 

under the new regime and paves the way for 

further sanctions to be introduced going forward.

Takeaways

The Guidance for the shipping sector follows a 

similar approach by the US authorities in 

specifically targeting the shipping industry and its 

compliance with sanctions. OFSI have made it 

clear that the issue of the guidance is completely 

separate to anything issued by OFAC and that 

there is no “arrangement or agreement” with the 

State Department in the USA. Whilst it remains to 

be seen what further action may be taken by the 

UK in this area, it puts into renewed focus for 

those involved in shipping the need to ensure that 

they navigate through the various sanctions 

restrictions with care. The penalties for a breach of 

sanctions can be severe and the Guidance 

reinforces the need for companies to carefully 

consider their position when it comes to sanctions.  

As ever, when new sanctions regulations come 

into force, businesses should ensure that their 

sanctions clauses and policies provide adequate 

cover and that compliance checks are carried out 

on all counterparties to ensure that business is 

conducted in accordance with the relevant 

sanctions regimes. Relevant authorities are 

unlikely to accept any ignorance of sanctions 

restrictions and, given the escalation of 

enforcement action over the last few years, 

businesses should ensure that they take 

appropriate steps to avoid the risk of any breach.

Should you have any questions on sanctions, 

please feel free to contact one of our sanctions 

team or your usual adviser at Ince.
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Domicile and issues of taxation
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Taxation is complicated at the best of times but for 

many people in the shipping industry who often 

work in a country other than the one where they 

were born or grew up, there are invariably added 

cross border complications. A recent decision of 

the English Tax Tribunal concerning the concept 

of “Domicile” has thrown up some issues which 

may affect those who have come to the UK to 

work and on which they may wish to reflect.

“Domicile” is a concept which is taken into account 

in determining the extent to which a taxpayer is 

connected with the UK for tax purposes. In 

particular, a person domiciled in the UK will have a 

greater exposure to inheritance tax. A person with 

an overseas domicile may a) elect to pay tax on a 

remittance basis which may save tax on his 

overseas income and gains and b) claim protected 

trust status which may protect him from tax on 

income and gains arising to a trust of which he 

was a settlor.

Although reference is commonly made to “non-

domiciliaries” or “non-doms”, in order not to face 

full exposure to UK taxes, an individual will have to 

show that he is domiciled in an overseas 

jurisdiction; it is not sufficient to claim that the 

taxpayer is not domiciled in the UK. However, 

exceptionally in tax cases once an overseas 

domicile is asserted, the burden of proof is on 

HMRC to show that the relevant taxpayer has a 

UK domicile.

A person will have a “domicile of origin” which he 

acquires at birth. This will be the domicile of the 

individual’s father assuming he is alive at the date 

of birth and the child is legitimate. This may be 

replaced by a domicile of choice if the individual a) 

resides in another jurisdiction and b) intends to 

permanently reside in that jurisdiction. In the past, 

this has led to individuals who were born in the UK 

but to overseas parents and who spend the 

majority of their time in the UK claiming they were 

non-domiciled. As a result, the UK tax rules on 

domicile were amended in 2017. In addition, 

HMRC appear to have stepped up their review of 

the domicile status of taxpayers as is evidenced by 

domicile related tax cases reaching the UK tax 

tribunals.

The latest case concerns a Mr Henkes. Mr Henkes

took the view that he was domiciled outside of the 

UK and filed his tax returns accordingly. HMRC 

launched a protracted investigation into Mr 

Henkes’ tax affairs. To bring the investigation to an 

end Mr Henkes applied to court for a direction that 

HMRC should issue a closure notice to the 

investigation against which he could appeal.

Unfortunately for Mr Henkes, as it turned out, the 

Tax Tribunal took the view that it could determine 

Mr Henkes’ domicile as a preliminary matter 

although this is not free from doubt. On the basis 

that Mr Henkes was UK resident at the relevant 

time, the tribunal took the view that it had to decide 

whether he intended to permanently reside in the 

UK although importantly the tribunal used the term 

indefinitely rather than permanently.

Mr Henkes said that he intended to leave the UK 

once he retired and therefore he did not intend to 

stay in the UK permanently. However, the Tribunal 

took the view that Mr Henkes’ intention should be 

judged on his circumstances. Mr Henkes had 

been resident in the UK for 50 years. His business 

and social connections had been in the UK. He 

was aged 75 and after ceasing to be employed 

had continued to work in London. Whilst Mr 

Henkes had indicated that he would leave the UK 

once he retired he had shown no sign of retiring. 

Further, Mr Henkes did not have strong links with 

any other jurisdiction. The Tribunal considered that 

Mr Henkes had shown no specific intention to 

leave the UK and noted that his wife was reluctant 

to leave the UK.

As a consequence, the tribunal concluded that he 

was domiciled in the UK. In addition, the tribunal 

considered that Mr Henkes had no right of appeal 

against this decision, although Mr Henkes may be 

able to challenge this.

What points can be taken from this case? It would 

be sensible for everyone to review their domicile 

position to make sure that they are not vulnerable 

to an attack from HMRC. Any person claiming to 

be domiciled overseas should maintain strong 

connections with the jurisdiction in which they 

consider themselves to be domiciled. Also, they 

should have a demonstrable plan to leave the UK 

at some point. Finally, care should be taken when 

litigating with HMRC to avoid a ruling against 

which there is no appeal.



Shipping E-brief /  September 2020

31

Huw Witty

Partner, Head of Tax, London

T. +44 (0) 20 7759 1528

HuwWitty@incegd.com



Shipping E-brief /  September 2020

32

Ince is a trading name of Ince Gordon Dadds LLP, a limited liability partnership registered in England & Wales (registered number: OC383616) authorised and regulated by the Solicitors Regulation Authority (SRA number: 596729). A list of members of the 

LLP, and of those non-members designated as partners, is displayed at our registered office: Aldgate Tower, 2 Leman Street, London, E1 8QN. The term ‘partner’ used in relation to the LLP, refers to a member of the LLP or an employee or consultant of the

LLP or any affiliated firm of equivalent standing. Ince Gordon Dadds LLP is a subsidiary of Gordon Dadds Group plc. 

24 Hour International Emergency Response Tel: + 44 (0)20 7283 6999

LEGAL ADVICE TO BUSINESSES GLOBALLY FOR OVER 140 YEARS.

©Ince

incegd.com

LONDON

Michael Volikas, Partner

michaelvolikas@incegd.com

+44 (0) 20 7481 0010

HAMBURG

Jan Hungar, Partner

janhungar@incegd.com

+49 (0) 40 380 860

PIRAEUS

Paul Herring, Partner

paulherring@incegd.com

+30 210 455 1000 DUBAI

Rania Tadros, Partner

raniatadros@incegd.com

+971 4 307 6000

BEIJING

Wai Yue Loh, Partner

waiyueloh@incegd.com

+86 (0) 10 5706 9588

SHANGHAI

Paul Ho, Partner

paulho@incegd.com

+86 (0) 21 6157 1212

HONG KONG

David Beaves, Partner

davidbeaves@incegd.com

+852 2877 3221

SINGAPORE

Harry Hirst, Partner 

harryhirst@incegd.com

+65 6305 9080 

GIBRALTAR

Anne Rose, Head of Shipping

annerose@incegd.com

+350 200 68450


