
CONTENTS

Contract

Hirtenstein questions Union Power: Whether “as is” wording excludes implied SOGA terms  2

Force majeure: Update in light of recent developments   3

Financial obligations under contract and repudiatory breach: In what circumstances do  4 
grounds for termination arise?  

Dispute resolution

Supporting foreign proceedings: Relief available from the English courts  7

The new LCIA Rules 2014: A welcome step towards greater efficiency   9

Construction

Absolute fitness for purpose obligation trumps compliance with specification  11

General legal updates

Bribery: Case update  12

EU directive on safety of offshore oil and gas operations: An update 13

Scrapping and recycling: Basel or Hong Kong? Which applies, why is it important, and  14 
what issues do you need to be aware of?

Compulsory transparency for the extractive industries 16

Regional news

Mexico energy reforms   17

Firm news

Renewables specialist Martin Sandgren joins Ince & Co’s Energy Group 19 
 
New partner: Philippe Ruttley joins Ince & Co as Head of EU and Competition Law  19 
bringing over 25 years’ experience advising energy, shipping and aviation clients

Ince & Co promotes corporate specialist Matthew Stratton to partner 20

‘Smart Contracting’ Under English Law Seminar Series 2014         20

ENERGY
THE SMART CONTRACTING BULLETIN
OCTOBER 2014

The Smart Contracting bulletin is aimed at professionals in the energy industry worldwide. The purpose is to highlight 
relevant issues and offer guidance on how to avoid or minimise the associated risks. 

If you have colleagues who would be interested in receiving this bulletin please contact Anjlee Patel on   
anjlee.patel@incelaw.com.

mailto:anjlee.patel@incelaw.com


02 ENERGY
THE SMART CONTRACTING BULLETIN

CONTRACT 

Hirtenstein questions Union Power: Whether “as is” 
wording excludes implied SOGA terms
 
Back in early 20131 we discussed the surprise which had 
followed the English Commercial Court decision, Dalmare SpA v 
Union Maritime Limited and Valor Shipping Limited (“Union 
Power”) [2012] EWHC 3537 (Comm). That case decided that 
“as she was” wording, as may be found in the Norwegian 
Saleform 1993, did not exclude implied terms of satisfactory 
quality and fitness for purpose pursuant to the Sale of Goods 
Act 1979, as amended (“SOGA”). It also questioned whether “as 
is, where is” and “as is” wording (as found in Norwegian 
Saleform 1987) are enough to exclude those implied terms and 
suggested they might not be. 

The recent case of Michael Hirtenstein and Il Sole Limited v Hill 
Dickinson LLP [2014] EWHC 2711 (Comm) however, has shed 
some doubt on the Union Power decision and has suggested 
that applying the implied terms in “as is” contracts may be 
contrary to the expectations of ordinary business people and 
too generous to the buyer.  

These decisions are capable of applying to the sale and 
purchase of any property on an “as is” basis and will therefore 
be of interest to buyers and sellers of equipment and vessels for 
use in energy projects. 

Union Power
Union Power considered a clause which provided that the vessel 
was sold “as she was at the time of inspection”. Flaux J found 
that this created an obligation to deliver the vessel in the same 
condition as when she was inspected but it did not exclude the 
implied terms of satisfactory quality and fitness for purpose 
under SOGA.  

As a result of that finding, Flaux J did not need to consider the 
secondary issue as to whether an “as is” provision excludes the 
implied terms. He expressed the view that there was 
considerable force in the argument that the words “as is” are 
not expressly inconsistent with the statutory implied terms so 
as to exclude them. Conversely, however, he felt that to 
interpret them as not excluding the implied terms at all would 
deprive them of any real meaning. He therefore expressed a 
provisional view that they would exclude the right to reject the 
vessel but the right to claim damages for breach of the implied 
terms would survive. This reasoning essentially reduces the 
implied terms for satisfactory quality and fitness for purpose 
from conditions (as per SOGA) to warranties.  

Hirtenstein
This case considered a dispute arising from Michael 
Hirtenstein’s purchase of a motor yacht from UK property 
developer Christian Candy. Mr Hirtenstein agreed to buy the 
yacht “as is, where is”. Following delivery, the yacht suffered 
engine failure and Mr Hirtenstein sought to recover his losses 
first from Mr Candy (the selling company having been 
liquidated) and then from his solicitors on the grounds of 
negligence. 

1 See our Smart Contracting Papers from Spring 2013 and the Smart  
 Contractor Bulletin from January 2013.

The main issues in the dispute are not relevant. What is of 
interest is the Judge’s observations on the meaning of “as is, 
where is” and the decision in Union Power.

Mr Justice Leggatt, the Judge in Hirtenstein, viewed the phrase 
“as is, where is” as self-explanatory: “It clearly signified that the 
buyer would acquire the Yacht in whatever condition the boat 
was at the time of purchase with no right to complain 
subsequently if the boat should turn out to have any defect”.

He considered that Flaux J’s provisional view was generous to 
the buyer and that treating the phrase “as is” as excluding the 
right to reject the vessel but not the right to claim damages for 
breach of the implied terms was unlikely to reflect the 
“expectations of ordinary business people”.

Implications
Since neither Leggatt J’s comments nor the view expressed by 
Flaux J were decisive in their judgments, there is no clear 
authority as to which way the Commercial Court might decide.  
It is clear that there is disagreement between judges as to the 
effect of “as is” or “as is, where is” on a buyer’s potential 
entitlement in the event of a breach and the argument is very 
much ‘up for grabs’. Given the uncertainty, the best course is to 
expressly exclude the statutory implied terms of satisfactory 
quality and fitness for purpose, if that is intended.

Chris Kidd
Partner, London
chris.kidd@incelaw.com

Phillippa Hook
Solicitor, London
phillippa.hook@incelaw.com

http://incelaw.com/en/documents/pdf_library/strands/energy-and-offshore/commentary_on_union_power_jan_2013.pdf
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Force majeure: Update in light of recent developments

When an event occurs, either natural or man-made, which 
significantly impacts the performance of a contract but is 
beyond the control of the parties, how is the risk allocated 
between the parties? What remedies are available? Who pays 
for the delay? Often the answers to such questions are found in 
the force majeure clause.   

The recent Ebola outbreak and the ongoing unrest in Iraq and 
Libya, have all raised concerns for those who have operations in 
Africa and the Middle East, particularly in the oil and gas 
industry. As contractors consider the potential impact of these 
crises and assess whether they can vary the performance of 
their contractual obligations, force majeure has naturally been 
at the forefront.

What is force majeure?
In contrast to civil law jurisdictions there is no doctrine of 
force majeure in English common law. Therefore commercial 
parties who wish to rely upon force majeure can do so by 
including a provision in their contract in accordance with the 
general principles of English contract law (which generally give 
parties the freedom to contract on the terms they see fit). 
Where parties include a force majeure clause in their contract, 
the consequences of an exceptional event will ultimately be 
determined by the precise construction and interpretation of 
that clause. 

As a result the scope and extent of the force majeure clause in 
any given contract is of paramount importance when dealing 
with the unexpected or uncontrollable. A typical force majeure 
clause permits a party to extend, suspend and/or terminate 
the performance of the contract when an extraordinary event 
occurs beyond the parties’ control. The English court will give 
effect to a properly drafted and applicable force majeure 
clause as an allocation of risk provision.

Force majeure clauses
Most force majeure clauses stipulate that the disruptive event 
must have an actual impact (e.g. cause genuine delay or 
hindrance) on the parties’ ability to fulfil their contractual 
obligations before an event can be relied upon to excuse or 
change performance. Further, some force majeure clauses 
require that the event is unforeseeable to succeed as force 
majeure. Where such a requirement exists, it would be difficult 
for a party, for example, to contend that intensified disruption is 
unforeseeable if that party knowingly chose to commence 
operations at a time when the area was already affected by 
significant unrest. 

Many clauses adopt a non-exhaustive list of events or 
circumstances that would qualify as force majeure and typically 
include, amongst others, “acts of God”, “earthquake, fire, flood 
or other natural physical disasters”, “acts of war” and “riot, 
insurrection, rebellion, sabotage or acts of terrorists”. Some 
parties attempt to include a catch-all provision in their force 
majeure clause, with wording such as “any other event”. 
However, such phrases should be adopted with caution. In the 
case of Tandrin Aviation Holdings Limited v Aero Toy Store LCC 
and others1 the phrase “any other cause beyond the Seller’s 

1 Tandrin Aviation Holdings Ltd v Aero Toy Store LLC [2010] EWHC 40   
 (Comm)

reasonable control” was interpreted by the court narrowly and 
it was held that, in the context of that case, the phrase was 
limited to the class of events specifically referred to in the force 
majeure clause. 

If a contract does not have a force majeure provision, the 
parties will need to look to the narrow doctrine of frustration 
which essentially “kills the contract” if performance becomes 
impossible, or look to other available remedies. 

Could the Ebola outbreak qualify as a force majeure event? 
The Ebola virus is a severe, often fatal illness and is one of the 
world’s most virulent diseases2. The recent occurrence in West 
Africa is the largest Ebola outbreak ever reported with the 
World Health Organisation declaring it a “Public Health 
Emergency of International Concern” that constitutes an 
“extraordinary event”3.

Whether the Ebola epidemic qualifies as a force majeure event 
will depend on the drafting and interpretation of the relevant 
clause. It is common for “epidemic” to be expressly included in 
the definition of force majeure as is the case in the standard 
form IADC International Offshore Daywork Drilling Contract (in 
contrast to the LOGIC General Conditions of Contract which 
has closed standard wording and does not refer to an epidemic). 
However, the absence of express reference to an epidemic 
would not necessarily prevent Ebola from being considered as a 
force majeure event. All depends upon how broadly the concept 
is defined. Wording such as that used in the FIDIC Forms are 
very broad and simply require that the event is one beyond a 
party’s control, that could not reasonably have been provided 
against before the contract, which could not have been avoided 
or overcome and is not substantially attributable to the parties. 
Provided that the conditions set out in a force majeure clause 
are satisfied and it can be demonstrated that the outbreak will 
or has affected (as the case may be) the parties’ ability to fulfil 
their contractual obligations then the Ebola outbreak may well 
meet the contractual requirement and be considered a force 
majeure event.  

Last month, for example, a leading steel and mining company 
declared that the Ebola epidemic triggered force majeure in 
relation to its operations in Liberia and that it was moving its 
personnel out of the country. It remains to be seen how other 
corporations will respond to the epidemic. If the disease 
continues to spread as predicted, it seems others are likely to 
follow.

Could the unrest in Iraq qualify as a force majeure event?
There is little doubt that the current unrest and violence in Iraq 
has made the operations of oil and gas contractors in this 
region increasingly challenging. The ongoing instability in the 
region has already resulted in force majeure provisions being 
invoked by contractors. 

Many contracts expressly include “acts of war” and “riot, 
insurrection, rebellion, sabotage or acts of terrorists” as force 
majeure events and it is probable that on a traditional 
interpretation of such definitions the current instability in 
certain parts of Iraq could be interpreted as such an event. 
However, in many cases the relevant event must in fact have 

2 http://www.who.int/csr/disease/ebola/en/
3 http://www.who.int/mediacentre/news/statements/2014/ebola-20140808/en 
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Financial obligations under contract and repudiatory 
beach: In what circumstances do grounds for 
termination arise?

Introduction
Under English law, all breaches of contract entitle the innocent 
party to claim damages for loss sustained by reason of the 
breach. However, it is only a repudiatory breach that entitles 
that innocent party (if he elects to do so) to treat himself as 
discharged from further liability under the contract, with or 
without also claiming damages. 

In this respect, the legal position is clear. A party can treat a 
contract as discharged for the following repudiatory breaches:

 >  breach of a condition (that is, a term going to the root of 
the contract);

 >  breach of an intermediate/innominate term, if it deprives 
the innocent party of substantially the whole benefit which 
the parties intended it should obtain under the contract1; 
or 

 >  where the words or conduct of the breaching party 
amount to an outright refusal by it to perform all, or 
substantively all, of its obligations under the contract. 

In practice, however, bringing a contract to an end on the basis 
of an alleged repudiatory breach is not without risk, not least 
because, if the innocent party gets things wrong, its contractual 
counterparty may well claim that any notice of termination or 
purported acceptance of the breach is itself a repudiatory 
breach of the contract. In this way, treating a contract as 
repudiated when the innocent party has no right to do so may 
entitle the party originally in breach to terminate the agreement 
and/or sue for damages, which may well be substantial. 

In an industry characterised by high-value contracts, it is 
therefore important for contractors to appreciate, when faced 
with a breach of contract, whether it is sufficiently serious to be 
repudiatory such that the contract can legitimately be brought 
to an end. 

Given the importance of such obligations, this article examines 
in particular the circumstances in which grounds for termination 
might arise in relation to breach of payment and other financial 
obligations commonly found in energy contracts. 

Note that only the position at common law is considered here 
and contractors should bear in mind that they may also be 
subject to contractual provisions providing for termination in 
the event of a specific breach of a financial obligation. In these 
circumstances contractors, together with their legal advisers, 
will need to decide whether it is preferable to rely on a 
contractual right or to terminate under the common law, as the 
route taken may affect the available remedies. 

Payment of the contract price
Whilst a typical energy contract can often run to hundreds of 
pages, at its heart is usually the promise by one party to 
provide goods or services (be that the provision of a rig or 
offshore support vessel, EPC services, etc.) in exchange for 

1 Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd [1961]   
 EWCA Civ 7

had an adverse impact upon performance and in assessing that 
impact it is likely a judge or tribunal will take account of the 
situation which existed at the time the contract was agreed. 
Care must therefore be taken to ensure that the force majeure 
clause achieves what was intended between the parties and 
defines just what level of risk is unacceptable. 

Practical considerations 
In light of the recent events noted above it is advisable that 
contractors review and analyse their force majeure clauses in 
order to manage the impact of extraordinary events. Useful 
points to consider include:  

 > setting out in detail in the contract the circumstances 
which constitute a force majeure event; 

 > making clear the exact threshold required to invoke force 
majeure; 

 > carefully outlining the relief and remedies that the parties 
may seek in the event of force majeure(e.g., suspension, 
termination, reduced rates);

 > setting out whether there are obligations to mitigate the 
impact of a force majeure event and specify a practical 
notice procedure;

 > considering the knock-on effect that declaring a force 
majeure event may have on other contracts; and

 > assessing the logistical, financial and reputational risks that 
may result from relying on force majeure.

When drafting a force majeure clause, often the best solutions 
allow the parties to overcome the force majeure event in a 
sensible manner such as granting further time for contractual 
performance, with the back stop of a time limit, or allowing 
performance at a different rate, as it may be in both parties’ 
interests that the contract survives and can be completed after 
the end of a force majeure event. Equally however, those 
contracting out valuable assets and personnel will not wish 
them to be tied up for long periods without generating revenue. 
Time spent deciding how long both sides are prepared to wait 
can be worthwhile.

Rania Tadros
Partner, Dubai
rania.tadros@incelaw.com

Amaka Edomobi
Solicitor, Dubai
amaka.edomobi@incelaw.com
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payment by the other party. Default in payment is, therefore, 
clearly a breach of contract. However, under English law, 
whether such a breach will be deemed repudiatory will depend 
primarily on whether the time for payment is, or has become, 
of the essence (that is, that the deadline for payment must be 
strictly complied with). 

The general presumption, even for commercial contracts, is 
that time of payment is not of the essence, so that a delay in 
payment does not, by itself, entitle the payee to bring the 
contract to an end. There are, however, some exceptions to 
this and time for payment will be considered to be of the 
essence in the following circumstances2:

 > Where the parties have expressly agreed that time is of the 
essence of the obligation to make payment. Such a 
provision will be considered a condition of the contract, 
breach of which will be repudiatory (Lombard North 
Central plc v Butterworth [1987] QB 527 (CA)). 

 > Where it can be implied from the nature of the contract or 
the surrounding circumstances that the parties intended 
that time for payment should be considered to be of the 
essence. For example, it has been said that this will usually 
be the case for so-called “mercantile” (or commercial) 
contracts (see Lord Wilberforce in Bunge Corpn v Tradax 
SA [1981] 2 Lloyd’s Rep 1). This is not, however, a hard and 
fast rule and even where the relevant obligation is 
contained in a mercantile contract, strong evidence will be 
required to support any contention that time for payment 
is of the essence. Further, commonly encountered 
contractual provisions, such as those providing for interest 
on late payments or for liquidated damages in the event of 
delay, may militate against such a finding. 

In practice, therefore, unless it is expressly agreed that time is of 
the essence, where a contracting party fails to pay on time, the 
innocent party will usually be required to establish that the 
obligation to make payment is a fundamental one entitling that 
party to bring the contract to an end in the event of its breach3.  
This will necessarily involve a comprehensive examination of the 
relevant contract term itself, the contract as a whole and the 
wider context forming the background to the agreement, 
leading to the inevitable conclusion that each case will turn on 
its own facts.

Can anything be done to improve the position of the party 
awaiting payment? 
Where an innocent party has been subjected to unreasonable 
delay, it can attempt to make time of the essence by giving 
notice to the party in default fixing a further reasonable time 
within which to make the requisite payment and therefore 
remedy the breach. Note that what is a reasonable time here 
will depend on the specific circumstances of the case. 

In contrast to the situation where both parties have explicitly 

2 United Scientific Holdings Ltd v Burnley Borough Council [1977] 2 All ER 62
3 Of particular interest are the obiter comments of Flaux J in the recent case of  
 Kuwait Rocks Co v AMN Bulkcarriers Inc; The Astra [2013] EWHC 865   
 (Comm) suggesting that a failure to pay hire under a charterparty is a breach  
 of condition, entitling Owners to terminate the charter and claim damages for  
 loss of future earnings. His comments are at odds with both market   
 understanding and previous case law, demonstrating that this area of law is by  
 no means settled. For detailed commentary, please see:  
 http://incelaw.com/en/knowledge-bank/publications/termination

agreed that time for payment is to be of the essence, however, 
further non-compliance with such a notice does not have the 
effect of converting the term into a condition of the contract, 
since one party is not permitted to unilaterally vary the terms 
of the contract (Re Olympia and York Canary Wharf Ltd (No 2) 
[1993] BCC 159). Rather, it is said to bring to an end the 
interference of equity with the legal rights of the parties. 

In consequence, the innocent party is still required to establish 
that the breaching party’s delay in making payment goes to 
the root of the contract in accordance with the ordinary 
common law rules, albeit the innocent party will be in a 
stronger position to argue that that such failure amounts to a 
repudiatory breach.

Advance payments 
The principles outlined above apply equally in the case of 
advance payments, such as deposits or instalments, which may 
be stipulated in the contract in addition to payment of the 
overall contract price. As before, therefore, whether failure to 
make an advance payment constitutes a repudiatory breach will 
depend on the specific circumstances of the case. 

Unsurprisingly perhaps, the overwhelming majority of cases 
where the status of advance payments has been considered 
concern deposits in the context of the sale of land. Here, more 
often than not, the courts have answered the question of 
whether the failure to pay such a deposit amounts to a 
repudiatory breach in the affirmative. Given the essential nature 
of a deposit, namely that it is not merely a part payment but a 
guarantee of further performance, it follows that the obligation 
to pay a deposit amounts to a condition of the contract since 
the seller would not otherwise have the protection stipulated 
for in the contract (Samarenko v Dawn Hill House Ltd [2011] 
EWCA Civ 1445). Subject to exceptional circumstances 
therefore, any presumption that time for payment is not of the 
essence is effectively rebutted. Notably, the courts have found 
support for this conclusion in other contexts, in particular in 
relation to payment of deposits for the sale of ships. Indeed, 
Lewison LJ in Samarenko noted that there was no distinction 
between those cases and the subject case, suggesting that the 
principles outlined above are applicable to advance payments 
more generally. 

Failure to provide contractual security 
Such is the importance of obtaining payment in exchange for 
the services provided that commercial parties will now very 
often include in their contracts provision for contractual 
security to be put in place to secure payment of the contract 
price. This commonly takes the form of a letter of credit, 
parent company guarantee, performance bond, etc. The 
difference with an obligation to put in place such security in 
comparison with those discussed above is that, unlike the 
position in relation to payment, the contract can arguably still 
be substantially performed without any security in place: it is 
merely an extra layer of protection. As such, the issue of 
whether a failure to comply with this obligation amounts to a 
repudiation of the contract is not clear cut and, given that 
security devices are employed relatively frequently in 
commercial contracts, there is surprisingly little authority on 
point outside the shipping context. 

Nevertheless, shipping case law provides some useful 
guidance. For instance, it appears that there is a reasonably 
strong argument that the late opening of a letter of credit is a 
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repudiatory breach of contract (Ian Stach Ltd v Baker Bosley 
Ltd [1958] 2 QB 130), as is non-compliance with the 
requirements for the presentation of documents required to 
open such an instrument (Toepfer (Hamburg) v Lenersan-
Poortman NV (Rotterdam) [1980] 1 Lloyd’s Law Reports 143). 
Tying in with the issues discussed below in relation to a party’s 
inability to perform due to some financial constraint, it is also 
worth noting that there is authority suggesting that a party 
who fails to obtain a letter of credit due to an inability to 
obtain foreign exchange control approval is in repudiatory 
breach and cannot be excused unless the contract was 
conditional on such approval being obtained (Toprak 
Mahsulleri Ofisi v Finagrain Compagnie Commercial [1979] 2 
Lloyd’s Rep 98). 

However, whether the court’s reasoning in such cases extends 
beyond the context of letters of credit in relation to contracts 
for the sale of goods remains unclear. Furthermore, it appears 
that some authorities which deal with the failure to put in 
place various forms of security in other contexts have taken 
the opposite approach. For instance, in Wuhan Ocean 
Economic & Technical Cooperation Co Ltd v Schiffahrts-
Gesellschaft ‘Hansa Murcia’ MBH & Co KG [2012] EWHC 
3104, the Commercial Court held that the breach of an 
implied term by the seller to procure within a reasonable time 
the extension of a refund guarantee securing instalments paid 
by the buyer in advance of delivery of a new-build container 
vessel was not a repudiatory breach. Whilst the Judge agreed 
that the continued existence of the guarantee was of 
“fundamental importance,” (since without it damages would 
be merely illusory in the event of the seller’s insolvency), he 
nevertheless concluded that the seller was not in repudiatory 
breach of the contract for failing to obtain the extension. Any 
contrary conclusion would fail to take into account the effect 
on the guarantee of instituting arbitration pursuant to the 
contract, i.e. that the guarantee would be extended 
automatically as a matter of construction of the relevant 
clause. In this way, there was no prospect of losing the 
security, as it would always be open to the buyers to 
commence arbitration proceedings, with the resultant 
resurrection of the security. As such, the buyers could in fact 
be adequately compensated in damages and were therefore 
not entitled to bring the contract to an end.  

This decision suggests that buyers, in the context of 
shipbuilding contracts and beyond, should consider making 
the seller’s obligation to put in place/procure an extension of 
contractual security a condition precedent to the continued 
existence of the contract or else making time of the essence. 
However, it is also clear that much will depend on the 
circumstance of the particular case. In Wuhan Ocean, for 
example, the Commercial Court’s decision was based largely 
on the particular wording of the refund guarantee in question, 
which specified that commencement of arbitration would 
extend the refund guarantee automatically. Of course, this will 
not always be the case and the parties should therefore be 
cautious of relying too heavily on previous decisions in this 
area as a precedent. 

Insolvency/inability to pay
A related issue to non-payment is the situation where one party 
to a contract becomes insolvent or otherwise unable to meet 
its financial obligations under the contract (for example, due to 

a lack of funds caused by cash-flow issues or foreign exchange 
controls). Do such circumstances constitute sufficient grounds 
for termination by the other party? Under English law, it is 
generally accepted that the insolvency of a contracting party (as 
well as related events such as the appointment of  
liquidators/receivers) will not, on its own, amount to a 
repudiatory breach. 

Unless the contract specifically provides for termination in the 
event of insolvency or other financial difficulty, if the innocent 
party wishes to bring the contract to an end, it will need to 
establish either that there has a been a renunciation of the 
contract, i.e. a clear refusal (through words or conduct) by the 
other party to perform its obligations under the contract in 
some essential respect, or that the effect of the insolvency is to 
make performance of the contract by the party in breach 
impossible. Importantly however, once an intention not to 
perform is established, the innocent party may be entitled to 
terminate even though the relevant financial difficulty is not 
permanent and the defaulting party may subsequently be in a 
position to perform the contract if and when this is resolved. 
Under English law, a profession by words or conduct of an 
inability to perform is, by itself, enough to constitute a 
renunciation (Universal Cargo Carriers Corpn v Citati [1957] 2 
QB 401). Once that renunciation is acted upon, it is final: there 
is no requirement for the innocent party to prove that the 
defaulting party was still unable to perform at the actual time of 
performance. 

Conclusion
It is worth reiterating that where a contracting party wishes to 
bring a contract to an end on the basis of the other’s alleged 
repudiatory breach, it runs a significant risk; if it is mistaken, 
any purported notice of termination may itself amount to a 
repudiatory breach of the contract entitling the other party to 
bring the contract to an end and/or claim damages. When 
faced with a potential repudiatory breach of a financial (or 
other) obligation of the contract, contractors, together with 
their legal advisors, will need to determine whether the 
actions of the breaching party are sufficiently serious in the 
specific context to entitle the innocent party to bring the 
contract to an end. It is clear from the foregoing that whilst 
previous case law can provide helpful guidance in this regard, 
each case will turn on its own facts. The right to terminate for 
breach of an important financial obligation, such as payment 
or the requirement to put in place security, should, therefore, 
ideally be expressly covered at the drafting stage, as this will 
go a long way to ensuring certainty and will avoid the need for 
complicated enquiry as to whether repudiation has occurred.

Charles Lockwood
Partner, London
charles.lockwood@incelaw.com

Hannah Hockley
Trainee, Solicitor London
hannah.hockley@incelaw.com
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DISPUTE RESOLUTION

Supporting foreign proceedings: Relief available from 
the English courts

The English courts can have a critical role to play in support of 
foreign proceedings. The ability to obtain interim relief is an 
important strategic tool, which can be decisive. Those caught 
up in civil or commercial disputes elsewhere may not always be 
aware that interim relief could be available in a jurisdiction other 
than the one in which they are litigating. 

Under s.25 of the English Civil Jurisdiction and Judgments Act 
1982 (as amended) (the “1982 Act”), the English High Court 
has wide-reaching powers to grant interim relief in support of 
foreign proceedings. It also enjoys similar powers in the context 
of foreign arbitral proceedings, pursuant to s.2(3) and s.44 of 
the Arbitration Act 1996. Depending on the jurisdiction in 
which the underlying dispute is contemplated or afoot, these 
powers can go above and beyond the arsenal of weapons 
available to the primary court or tribunal.

The types of interim relief that a party may be able to obtain 
from an English court in support of foreign proceedings include 
restraining orders, freezing orders (including, in exceptional 
circumstances, worldwide freezing orders) and search orders.  
Such orders may be of particular interest to companies 
operating in the upstream energy sector, where contracts are 
routinely made between entities of different nationalities and 
are often subject to the jurisdiction of the local courts where 
the particular projects are located. 

The expediency test
The ability of the English courts to intervene in support of 
foreign proceedings is not unfettered. Under s.25(2) of the 
1982 Act, the English court should refuse to grant relief if the 
lack of jurisdiction to hear the primary dispute makes it 
“inexpedient” for it to grant relief.  

The 1982 Act does not provide any guidance as to when it will 
be “inexpedient” to grant relief. However, according to the body 
of jurisprudence that has developed in this area, the English 
courts will generally presume it to be expedient to grant relief if 
the respondent is resident in England and inexpedient if it is 
resident elsewhere.  

In addition, Judges are generally mindful that, in this context, 
the English court’s role is to assist/support rather than to 
interfere with the foreign court process. As such, the English 
courts will take into consideration issues such as the following:

 > whether the order will interfere with the management of 
the case in the primary court (e.g. where the order is 
inconsistent or overlaps with an order in the primary 
court);

 > whether the primary jurisdiction has the power to grant 
the relevant interim relief (e.g. worldwide freezing or 
disclosure orders);

 > whether the order will create the risk of  
overlapping/inconsistent orders in other jurisdictions; 

 > whether there are any potential conflicts as to jurisdiction 
which may make it inappropriate to grant relief; and

 > whether, in a case where jurisdiction is resisted and 
disobedience is to be expected, the court will be making an 
order which it cannot enforce. 

Where the primary court is an EU court, it will be necessary to 
show a “real connecting link” between England and the  
subject-matter of the supportive interim relief sought. In 
practice, this will generally also require the applicant to show 
that the respondent is resident in England.  

Although, strictly speaking, the “real connecting link” test does 
not apply if the primary court is not in the EU, in practice, if no 
link exists, it will be necessary to establish some other 
compelling factor which justifies ordering the relief sought (for 
instance, clear evidence of international fraud).   

English courts are mindful of the need to preserve international 
comity. This does not mean that the English courts will not 
grant an injunction that the primary court does not have the 
power to grant. On the contrary, whilst not determinative, the 
English courts may be more easily persuaded of the need to 
intervene (assuming the other relevant criteria are satisfied) if 
the primary court does not have the power to grant the remedy 
sought, whether on account of the lack of territorial jurisdiction 
or otherwise.  

If the primary court does have the power to grant relief and has 
elected not to exercise its power (or would not have done so 
had the persons/assets been present in its own jurisdiction), it 
will generally be inexpedient for the English court to grant the 
order sought. Where the expediency test is satisfied, the 
English court will also have to consider whether the facts 
before it would warrant the relief sought if the substantive 
proceedings had been brought in England. In deciding whether 
to exercise its judicial discretion, the test to be applied will 
depend on the particular interim injunction being sought.  

Interim prohibitory injunctions
In broad terms, interim injunctions are non-pecuniary remedies 
and can be either prohibitory (restraining a party from taking 
specified actions) or mandatory (requiring a party to perform 
specific acts).  

An English court order granting a prohibitory injunction can be 
invaluable in the context of foreign proceedings if a party 
(generally the claimant) wishes to take steps to prevent its 
counterpart from disclosing sensitive commercial information 
or from disposing of an asset held in England pending a final 
judgment on the merits of the underlying dispute, for example. 

In order to obtain an interim prohibitory injunction, the 
applicant will need to show that:

 > there is a serious question to be tried;
 > damages would not be an adequate remedy for the 

applicant; and
 > the balance of convenience lies in favor of the applicant. In 

other words, the applicant will need to show that it will 
suffer greater harm if the injunction is not granted, than 
the respondent would suffer if the injunction were 
granted. If the balance of convenience does not favour 
either party, the court will uphold the status quo.

The court may also take into account additional special factors. 
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As with all interim injunctions, the applicant is usually required 
to give an undertaking for damages to compensate the 
respondent if the injunction causes the respondent loss and it is 
subsequently found that the applicant was not entitled to the 
remedy sought (i.e. if the respondent wins at trial). 

If the respondent breaches the injunction, it can be prosecuted 
for contempt of court.   

Freezing orders
A freezing order is a form of interim prohibitory injunction 
aimed at preventing defendants from disposing of their assets 
before or during trial, so as to prevent enforcement of any 
judgment against them. This remedy is usually applied for 
without notice, to minimise the risk of dissipation of assets 
before the injunction can be put in place. As such, the court will 
only grant the order if it believes it is just and convenient to do 
so and if certain conditions apply. In particular, the applicant 
must show that:

 > it has a cause of action against the respondent in which it 
has a good arguable case;

 > the respondent has property in England and Wales; and 
 > there is a real risk that the respondent will dissipate its 

assets with the purpose of rendering it impossible to 
enforce a judgment against it. 

The order typically forbids the respondent from dealing with its 
assets up to a certain value, usually the value of the underlying 
claim, with an allowance made for the day-to-day costs of 
running the business and legal expenses. The respondent is also 
generally required to disclose details of the assets held within 
the jurisdiction. 

A respondent who breaches a freezing order and any third party 
(e.g. a bank) who, having been put on notice of the existence of 
the order, assists the respondent in dealing with an asset in 
breach of the order, may be subject to criminal proceedings for 
contempt of court. 

Worldwide freezing orders
In exceptional circumstances, English courts may be prepared 
to exercise their discretion to grant a worldwide freezing order, 
which extends to property located outside England and Wales. 
These are only available where:

 > there is a very large amount of money at stake;
 > there is insufficient property within the jurisdiction to 

satisfy the claim; and
 > there is a high risk that the property will be dissipated 

before the conclusion of the trial. 

In practice, the types of cases where the English court has 
shown itself willing to grant worldwide freezing orders in the 
context of foreign proceedings have generally involved 
compelling evidence of fraud by the respondent on an 
international scale.

Even if a worldwide freezing order has been granted, the 
applicant will normally still need to obtain the permission of the 
English court before seeking to enforce it abroad. Third parties 
(such as banks) who have possession and control of the 
respondent’s assets outside the jurisdiction will not normally be 
subject to criminal proceedings if they breach the order. 

Search orders
As noted above, interim injunctions can be mandatory in nature, 
that is to say, an order requiring a respondent to do a positive 
act or acts. Given the draconian nature of the remedy, this class 
of injunction is rarely deemed appropriate.  

One form of mandatory injunction that the courts are 
occasionally prepared to grant is a search order. A search order, 
which is granted without notice to the respondent, allows the 
applicant’s representatives to enter the respondent’s premises 
and search for, copy and record anything specified in the order. 
The aim is to preserve evidence for trial, or to preserve 
property belonging to the applicant.  

Search orders are most often seen in cases involving fraud or 
intellectual property. However, they encroach upon the 
respondent’s civil liberties and, as such, are not commonly 
granted, even in those types of cases. The following conditions 
must be satisfied before the court will grant a search order:

 > the applicant must have an extremely strong prima facie 
case in the underlying dispute;

 > the applicant would have to show that it would suffer very 
serious damage if the order was not made; and

 > there must be clear evidence that the respondent has in its 
possession incriminating documentation or information 
and that there is a real possibility that it may destroy or 
dispose of such material before an application could be 
made on notice.

In addition, the court must be satisfied that the search order will 
not cause disproportionate or excessive harm to the 
respondent, and will not grant the order if the materials could 
be obtained through other less draconian means. 

A search order is executed under the supervision of a 
supervising solicitor and is subject to strict procedural rules.  
The applicant will be required to give certain undertakings to 
the court regarding confidentiality and the unauthorised use of 
the material recovered; as well as to pay damages to the 
respondent for any harm caused in the execution of the order, 
for instance if the court subsequently finds that the order 
should never have been made, or if it was executed in an 
oppressive manner. 

In short, if there are assets or defendants in England, it may be 
the English courts can help you even if litigation is taking place 
in a different forum.

Clare Kempkens
Partner, London
clare.kempkens@incelaw.com

Nirada Griffith
Senior Associate, London
nirada.griffith@incelaw.com

Alexander Smith
Trainee Solicitor, London
alexander.smith@incelaw.com
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The new LCIA Rules 2014: A welcome step towards 
greater efficiency  
 
Criticisms that arbitration proceedings take too long and cost 
too much have long been voiced by arbitration users. Over the 
last few years, there has been a drive by the major arbitral 
institutions to modernise their rules and improve the arbitral 
process, to address such concerns and to meet the evolving 
demands of their users.  

The latest institution to do so is the London Court of 
International Arbitration (LCIA), whose new rules (the “2014 
Rules”) will apply to arbitrations commencing on or after 1 
October 2014.  

The 2014 Rules will be of particular interest to users of the 
LCIA, both when drafting arbitration agreements and if 
arbitration proceedings are commenced pursuant to existing 
agreements on or after 1 October 2014.

The changes
While the LCIA Rules maintain their original character and many 
of their attractive features, including the LCIA’s time-based 
charging structure, they have undergone a comprehensive 
overhaul with the central theme at the heart of the changes 
being a drive towards greater efficiency in the arbitral process.  
In addition, new mechanisms for emergency interim relief and 
for consolidation of multiple proceedings have been introduced, 
together with new guidelines for the conduct of the parties’ 
legal representatives.  

We summarise the new provisions below, as they relate to: (a) 
the arbitral procedure; (b) the obligations of the parties; and (c) 
the obligations of the Tribunal.

The arbitral procedure
Electronic request and response
The claimant’s request for arbitration and the respondent’s 
response may be submitted using standard electronic forms 
which will be available online from the LCIA’s website (articles 
1.3 and 2.3). It is yet to be seen what format the electronic 
forms will take, how they may be submitted and whether they 
can be submitted outside office hours.

Defects in request or response  
Any dispute as to the sufficiency of the request or response will 
not impede the formation of the tribunal (article 5.1), ensuring 
that the tribunal can be formed without delay.

Timetable for the proceedings 
The parties and the tribunal are encouraged to make contact 
(either by a hearing in person, conference-call, video conference 
or exchange of correspondence) as soon as practicable and 
within 21 days after notice of formation of the tribunal is 
received (article 14.1). This should result in any procedural 
issues being addressed at an early stage.  

A number of the time limits within which particular steps must 
be taken have also been reduced and now conveniently 
represent whole numbers of weeks, which will help to avoid 
deadlines occurring during weekends. For example, the period 
for submission of the response and the default periods between 
submission of the parties’ respective written statements of 
case have been reduced from 30 days to 28 days. 

Consolidation of arbitrations  
In addition to the existing provisions allowing the joinder of third 
parties, there are new provisions allowing multiple arbitration 
proceedings to be consolidated into a single arbitration (articles 
22.1(ix), 22.1(x) and 22.6). Multiple proceedings may be 
consolidated where the parties to the arbitrations so agree or 
where the arbitrations are between the same parties under the 
same or compatible arbitration agreements and no tribunals 
have yet been formed or, if they have been formed, they are 
composed of the same arbitrators.

Emergency arbitrator 
In line with many other major institutional rules, the 2014 Rules 
allow parties to apply for the appointment of a temporary sole 
arbitrator to conduct emergency proceedings, without having 
to wait for the tribunal to be formed (article 9B). This provides 
an alternative to expedited formation of the tribunal (which has 
been retained in article 9A) or an interim application to the 
relevant court. 

Such an application must be made on notice to the other 
parties and a ‘Special Fee’ will be payable, which will form part 
of the arbitration costs that are ultimately apportioned between 
the parties. If the application is granted, the emergency 
arbitrator will be appointed within three days of the party’s 
application (or as soon as possible thereafter) and the claim for 
emergency relief will be determined as soon as possible and no 
later than 14 days after the appointment.  

Any award or order of an emergency arbitrator may be 
confirmed, varied, discharged or revoked, in whole or in part, by 
order or award of the tribunal (once formed). It will be 
interesting to see whether national courts will regard orders or 
awards made by emergency arbitrators as having sufficient 
finality to be enforceable through the New York Convention, 
which provides that enforcement may be refused where the 
award “has not yet become binding”.

Parties may exclude the emergency arbitrator procedure by 
agreeing to opt out and the procedure will not be available in 
respect of arbitration agreements concluded before 1 October 
2014 unless the parties have agreed in writing to opt in.

The obligations of the parties
Conduct of parties’ legal representatives 
The parties are required to ensure that their legal 
representatives, as a condition of their engagement, comply 
with the conduct guidelines set out in the Annex to the 2014 
Rules (articles 18.5 and 18.6). The guidelines include 
requirements not to engage in activities intended unfairly to 
obstruct the arbitration, knowingly make any false statement or 
knowingly conceal any document which is ordered to be 
produced. The tribunal may impose sanctions for any violation 
of these guidelines, in the form of written reprimands, cautions 
and any other measures necessary for the tribunal to fulfil its 
duties under article 14.4 (see below).

Identity of legal representatives  
The parties may be requested to confirm the identity and 
authority of their legal representatives and, once the tribunal 
has been formed, any changes to those legal representatives 
must be notified to the other parties, tribunal and registrar and 
such changes will only take effect once they have been 
approved by the tribunal (articles 18.2 to 18.4). Such approval 



10 ENERGY
THE SMART CONTRACTING BULLETIN

may be withheld where it would compromise the tribunal or the 
finality of an award, for example on grounds of conflict.  

Conduct of parties and cost implications
The parties are required at all times to do everything necessary 
in good faith for the fair, efficient and expeditious conduct of 
the arbitration (article 14.5). A similar requirement was 
contained in the previous rules. However, the 2014 Rules now 
expressly provide that, when making an award on costs, the 
tribunal may take into account the parties’ conduct in the 
arbitration, including any co-operation in facilitating the 
proceedings as to time and cost and any non-cooperation 
resulting in undue delay and unnecessary expense (article 28.4).

The obligations of the tribunal
Declaration 
Arbitrators are required to make a written declaration before 
their appointment, not only as to their impartiality and 
independence, but also as to whether they are ready, willing and 
able to devote sufficient time, diligence and industry to ensure 
the expeditious and efficient conduct of the arbitration (article 
5.4).

Conduct of arbitration 
An arbitrator may be determined as unfit to act and their 
appointment may be revoked if they fail to conduct or 
participate in the arbitration with reasonable efficiency, 
diligence and industry (articles 10.1 and 10.2).

Procedures
Tribunals previously had a duty to adopt procedures suitable to 
the circumstances of the arbitration, avoiding unnecessary 
delay or expense, so as to provide a fair and efficient means for 
the final resolution of the dispute. That duty has been retained, 
but now includes a requirement that such fair and efficient 
means are also expeditious (article 14.4).

Award
The tribunal must seek to make its final award as soon as 
reasonably possible following the last submission of the parties 
and in accordance with a timetable that it must notify to the 
parties as soon as practicable (article 15.10).

Other clarifications
A number of other matters have been clarified in the 2014 
Rules, which address potential gaps in the previous rules and 
provide certainty where the matters have not been agreed 
expressly in the parties’ arbitration agreement. These include:

 > The law of the arbitration agreement will be the law of the 
seat of the arbitration unless agreed otherwise (article 
16.4).

 > Parties should not attempt to initiate unilateral contact 
with members of the tribunal, although, prior to the 
formation of the tribunal, an arbitrator may consult with 
any party to obtain their views on the suitability of any 
proposed presiding arbitrator (previously referred to as the 
chairman) (articles 13.4 and 13.5).

 > The cross-claims set out in a respondent’s response may 
include counterclaims against the claimant or cross-claims 
against other respondents (article 2.1).

A change for the better
The 2014 Rules represent an updated (previous references to 
telex and sworn affidavits have been removed) and, in the words 
of the LCIA’s Director General, balanced set of rules. They 
contain a number of innovative provisions, such as the 
guidelines for the conduct of legal representatives, and retain 
those features for which the LCIA has become known and 
favoured by many.  

The changes should help to promote a more efficient and 
cost-effective arbitral process and will no doubt be welcomed 
by users of the LCIA.

Charles Lockwood
Partner, London
charles.lockwood@incelaw.com

Robin Acworth
Solicitor, London
robin.acworth@incelaw.com
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CONSTRUCTION 

Absolute fitness for purpose obligation trumps 
compliance with specification

MT Højgaard a/s v E.ON Climate And Renewables UK Robin 
Rigg East Ltd and others

In the context of engineering and construction contracts, 
however broad the scope of work taken on by the contractor, 
the contractor’s warranties as to the standard and quality of the 
works will be of fundamental importance to both the contractor 
and the employer and a key item for negotiation.  

Such warranties may require the contractor to perform the 
works in accordance with an objective standard, for instance by 
applying reasonable care and skill, or achieve an absolute 
objective such as requiring that the works be fit for purpose or 
achieve some other performance criteria. Often such 
obligations sit alongside a specification describing what is to be 
engineered or constructed. Problems potentially arise when, as 
is often the case, the contract contains a combination of such 
standards of performance. These problems have recently been 
illustrated in the case of MT Højgaard a/s v E.ON Climate And 
Renewables UK Robin Rigg East Ltd and others.

The facts
The case concerned an agreement between MT Højgaard a/s 
(“MTH”), as the contractor, and E.ON Climate and Renewables 
UK Robin Rigg East Ltd and E.ON Climate and Renewables UK 
Robin Rigg West Ltd (collectively, “E.ON”), as the employer, for 
the design, fabrication and installation of the foundations for 60 
wind turbine generators for the Robin Rigg offshore wind farm 
in the Solway Firth, Scotland’s first offshore wind farm. 

Each turbine foundation consisted of a monopile and a 
transition piece held in place by a grouted connection. The 
grouted connection was designed by MTH’s design 
subcontractor, Rambøll Danmark A/S in accordance with 
international standard DNV-OS-J101 (“J101”). Unfortunately, 
J101 contained a fundamental error; the value attributed to a 
variable used in a formula to calculate the axial load capacity of 
the grouted connection was underestimated by a factor of 
about 10. Rambøll was unaware of this error when it carried out 
the design.

Following installation of the turbines, movement was 
discovered in the grouted connections at which point the error 
in the standard came to light. The issue before the court 
therefore was which of the parties should bear the 
responsibility for the error in J101, and the costs of the 
remedial work. 

The warranties
The parties’ agreement placed general obligations on MTH to, 
among other things, design the works with due care and 
diligence, in a professional manner, in accordance with good 
industry practice, so that the works, when completed, would 
comply with the requirements of the agreement and so that 
each item of plant and the works as a whole would be fit for its 
purpose. The agreement also imposed more specific, technical 
requirements which included that the detailed design of the 
foundation structures would  be according to J101 and that: 

“The design of the foundations shall ensure a lifetime of 20 
years in every aspect without planned replacement.” 

The point of disagreement between the parties was whether 
the agreement, in particular the general obligations when read 
with the more specific, technical requirements, imposed a strict 
obligation for the turbines to have a lifetime of 20 years (which 
they clearly failed to achieve) or, as MTH submitted, its 
obligation was to exercise good industry practice to produce a 
design compliant with J101, and that it did not take the risk that 
J101 contained a fundamental error. E.ON argued that MTH 
took full responsibility for the design and that its absolute 
obligations to achieve fitness for purpose and a design life of 20 
years were not qualified by the reference to J101.

The judgment
The court considered the interplay between the general and 
absolute obligations; an area in which there appears to have 
been no relevant legal precedent from the English court. The 
court therefore followed two Canadian cases; The Steel 
Company of Canada Ltd v Willand Management Ltd [1966] 
S.C.R. 746 and Greater Vancouver Water District v North 
American Pipe and Steel Ltd 2012 BCCA 337 in finding that the 
existence of an express warranty of a 20 year lifetime (and 
fitness for purpose) trumped the obligation to comply with 
J101 incorporated into the specification even though that 
specification contained an error. 

The court also cited the following commentary at page 147 of 
Hudson’s Building and Engineering Contracts, 8th edn. (retained 
in similar form in paragraph 3-103 of the 12th edn.), which was 
approved by the Supreme Court of Canada in the Steel 
Company case:

“Sometimes, again, a contractor will expressly undertake to 
carry out work which will perform a certain duty or function in 
conformity with plans and specifications, and it turns out that 
the work constructed in accordance with the plans and 
specifications will not perform that duty or function. It would 
appear that generally the express obligation to construct a work 
capable of carrying out the duty in question overrides the 
obligation to comply with the plans and specifications, and the 
contractor will be liable for the failure of the work 
notwithstanding that it is carried out in accordance with the 
plans and specification. Nor will he be entitled to extra payment 
for amending the work so that it will perform the stipulated 
duty.”

Turning to the contract in question, the court concluded that 
the obligation to achieve a service life of 20 years was clear and 
was not inconsistent with the other terms of the contract or 
with the intentions of the parties as reflected by the agreement 
as a whole. The court found that this was not one of those 
cases where it was asked to choose between two available 
meanings of the words used. Noting that it is not uncommon for 
construction and engineering contracts to contain obligations 
both to exercise reasonable care and to achieve a particular 
result, and that such terms may sometimes be implied, the 
court found that the two obligations were not mutually 
incompatible and could exist side by side.

The court therefore concluded that even though MTH had not 
been negligent in applying J101 it took full responsibility for the 
design and warranted that the foundations would have a service 
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life of 20 years. It held that E.ON was entitled to rely on that 
warranty notwithstanding that MTH was required to design the 
grouted connections in accordance with J101 and that, since 
those connections failed within two to three years, MTH was in 
breach of its obligation. MTH was therefore responsible for the 
costs of repairing the turbine foundations. 

Comments
As illustrated by the case of MT Højgaard, complying with the 
specifications and applying the relevant standard may not be 
enough and, even though the standard has been followed, and 
the design has been verified and approved by the relevant 
certifying authority (as it had been in this case by DNV, the 
same authority that promulgated J101), this may not be 
sufficient to discharge the contractor’s absolute obligation to 
achieve a particular purpose or service life.

The case highlights both the potential value to an employer of 
an absolute warranty by a contractor to achieve fitness for 
purpose or some other requirement, and the considerable risk 
to which a contractor is exposed when it provides such a 
warranty. Absolute warranties are common in engineering and 
construction contracts, including those used in the offshore oil 
and gas and wind sectors. Many of the popular standard forms, 
such as the LOGIC Standard Contracts, include absolute fitness 
for purpose obligations. The risks to contractors of accepting 
these provisions has now been clarified and should not be 
underestimated, although it is noted that the decision appears 
to be the subject of an appeal by MTH and the position is 
therefore subject to any further clarification that the Court of 
Appeal may provide.

GENERAL LEGAL UPDATES

Bribery: Case update

The international fight against bribery and corruption has 
received further support from the UK courts this summer with 
two appellant decisions which serve to strengthen, in part, the 
position for those seeking redress against fiduciaries and third 
parties involved in bribery.

In FHR European Ventures v Cedar Partners LLC [2014] UKSC 
45 the Supreme Court has provided much sought after clarity 
on whether a bribe or secret commission received by an agent, 
in breach of the fiduciary duties he owes to his principal, is to be 
held by that agent on trust for his principal (a proprietary 
remedy), or whether the principal merely has a claim for 
compensation in a sum equal to the value of the bribe or secret 
commission (a personal remedy). The distinction significantly 
impacts a principal’s ability to recover any bribe or secret 
commission paid for two reasons. Firstly, should an agent 
become insolvent, a proprietary claim would give the principal 
priority over any unsecured creditors the agent may have. 
Secondly, a proprietary claim enables the principal to trace the 
bribe or secret commission should it be converted into another 
asset.

This question has been subject to extensive and often 
contradictory judicial decisions and academic analysis dating 
back 200 years. The Supreme Court has now made clear that 
considerations of practicality and principle support a finding 
that where an agent acquires a personal benefit as a result of 
his fiduciary position, or pursuant to an opportunity which 
results from that position, the general rule is that he is to be 
treated as having acquired that benefit on behalf of his 
principal. Therefore the benefit is beneficially owned by the 
principal and held on trust for him. The principal therefore has a 
proprietary claim over the bribe or secret commission. 

The second decision, that of the Court of Appeal in Novoship 
(UK) Limited & Ors v Nikitin & Ors [2014] EWCA Civ 908 (in 
which this firm acted), was not concerned with a claim against a 
fiduciary but was about the claim against a third party who had 
dishonestly assisted a fiduciary in the receipt of bribes and 
secret commissions in breach of his duties to his principal. The 
question before the court was whether the remedy of an 
account of profits (i.e. those profits made as a result of 
transactions entered into which were tainted by bribery) was 
available against a dishonest assister and, if so, whether issues 
of causation and proportionality should be considered in 
awarding any account. Again the law on this issue was unclear. 
The Court of Appeal determined that, for policy reasons, an 
account of profits is available from a dishonest assister as it is 
against a fiduciary. This is a significant step forward as it is often 
the dishonest assister who has made significant profits as a 
result of the bribery and who may, therefore, be a more likely 
source of financial recovery. 

The Court of Appeal went on to hold that in order for the court 
to award any account, it must be established that the dishonest 
assistance was a real or effective cause of the profits. On the 
facts in this case the court concluded that the profits were not 
caused by the dishonest assistance. The court also held that as 
an account of profits is a discretionary remedy it may be 
refused where the court considers it to be disproportionate. 

Robin Acworth
Solicitor, London
robin.acworth@incelaw.com
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We have, therefore, the imposition of requirements of causation 
and proportionality. This may well rule out the prospects of 
securing an account of profits from a dishonest assister in the 
majority of cases if all the dishonest activity created was an 
opportunity to make a profit. Indeed, the remedy may only be 
allowed where the subsequent making of a profit was inevitable. 
Otherwise, on the Court of Appeal’s reasoning where the profit 
itself may be considered earned as a result of either skill on the 
part of the dishonest assister or an unforeseen change in 
market conditions the dishonest assister may retain that profit. 
The introduction of a causation and proportionality test also 
seems inconsistent with earlier court authorities. An application 
to the Supreme Court to challenge the introduction of a 
causation and proportionality test is likely.

Both courts took the opportunity in giving judgment to 
denounce again the practice of bribery. The Supreme Court in 
FHR Ventures did so by reproducing the much quoted dicta of 
Lord Templeman in Attorney General for Hong Kong v Reid 
[1994] 1 All ER 1 that “bribery is an evil practice which 
threatens the foundations of any civilised society”. The Court 
of Appeal in Novoship adopted a more theatrical approach by 
opening their judgment with a reference to Odysseus from 
Homer stating: “This [the bribery of Eriphyle by Polyneices with 
Aphrodite’s golden necklace to reveal the whereabouts of her 
husband] may or may not be the first recorded instance of a 
successful bribe but, centuries later, bribery is still prevalent 
and pervasive however much legislators and judges try to 
stamp it out.”

EU directive on safety of offshore oil and gas 
operations: An update

The United Kingdom is required to implement Directive 
2013/30/EU (the “Directive”) on the safety of offshore oil and 
gas operations by 19 July 2015.  

The UK’s main consultation on the approach to be taken to the 
implementation of the Directive closed on 24 September 2014. 

The consultation has been conducted by the HSE and DECC 
who plan to form a partnership to provide the “competent 
authority” required by the Directive. DECC’s existing licensing, 
exploration and development function will be moved to a new 
body following the recent recommendations in the Wood 
Report with that new body then also providing the separation 
of functions that the Directive requires.   

The consultation description notes that:

“Although the Directive is broadly based on the current UK 
offshore regulatory regime, some changes are necessary to UK 
legislation. Three sets of transposing regulations are proposed:

 > The Offshore Installations (Offshore Safety Directive) 
(Safety Case etc.) Regulations 2015;

 > The Offshore Petroleum Activities (Offshore Safety 
Directive) (Environmental Functions) Regulations 2015; 
and

 > The Offshore Petroleum Licensing (Offshore Safety 
Directive) Regulations 2015.

There are also some amendments to:

 > Offshore Installations (Prevention of Fire and Explosion, 
and Emergency Response) Regulations 1995 (PFEER); 

 > Offshore installations and Pipeline Works (Management 
and Administration) Regulations 1995 (MAR); and

 > Merchant Shipping (Oil Pollution Preparedness, Response 
and Co-operation Convention) Regulations 1998”.

A separate consultation dealing with the implementation of 
Article 38 of the Directive is being undertaken by DEFRA.  
Article 38 extends the current Environmental Liability Directive 
(ELD) beyond what was (broadly) territorial waters to all waters 
over which the UK exercises jurisdiction (including the UKCS).  
We have in the past expressed concerns about the difficulty in 
quantifying ELD liabilities. 

The proposed Environmental Damage (Prevention and 
Remediation) Regulations (EDR) to implement Article 38 will 
impose liability upon the “operator” who is defined as “the 
person who operates or controls such an activity, including the 
holder of a permit or authorisation relating to that activity, or 
the person registering or notifying such an activity”. This is a 
wider, non-industry specific definition whereas the Directive 
requires that for oil and gas operations the licensee should be 
the responsible body.

We can expect a summary of the consultation on the DECC and 
HSE websites following its conclusion.  It is intended that final 
drafts of the new regulations will be produced by November 
2014.
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Scrapping and recycling: Basel or Hong Kong? Which 
applies, why is it important, and what issues do you 
need to be aware of?

Introduction
With the ever-increasing scrutiny of environmental campaign 
groups over the activities of those operating in the energy 
sector, the legal matrix applicable to the scrapping and recycling 
of drilling units and vessels has never been more significant. 

This article explores the two main international conventions 
dealing with the scrapping and recycling of units/vessels, the 
position in the European Union, and some of the key issues to 
be aware of when considering the scrapping or recycling of a 
unit/vessel. 

Basel Convention
The Basel Convention on the Control of Transboundary 
Movements of Hazardous Wastes and their Disposal (the “Basel 
Convention”) is a UN international treaty which came into force 
in 1992.  It has been ratified by 181 countries including all 
member states of the European Union and the OECD, except 
for the United States, which, along with Haiti, has at present 
only signed the Basel Convention but not ratified it. The 
principal aims of the Basel Convention are:

 > the reduction of hazardous waste generation and the 
promotion of environmentally sound management of 
hazardous wastes, wherever the place of disposal;

 > the restriction of transboundary movements of hazardous 
wastes except where it is perceived to be in accordance 
with the principles of environmentally sound management; 
and

 > a regulatory system applying to cases where 
transboundary movements are permissible. 

The regulatory regime under the Basel Convention requires 
that the state of export or the generator or exporter of the 
waste must provide advance written notification to the relevant 
authorities in the state of export and import, and obtain the 
necessary consent(s) before the movement can commence. In 
addition, the movement of the waste must be accompanied by 
appropriate documentation, and a contract specifying the 
environmentally sound management of the wastes must be in 
existence at the time the consents are sought to be obtained.  
Consents may also be required from transiting states.  

The exact regulatory requirements, however, are dependent 
upon the national law of each contracting state party which 
enacts the principles of the Basel Convention. The Basel 
Convention also permits party states to impose additional 
requirements to those laid down by the Basel Convention in 
order to better protect human health and the environment. As 
such, it is essential when considering the scrapping or recycling 
of a unit/vessel that comprehensive legal advice is obtained in 
all relevant jurisdictions. It is also important to bear in mind that 
the consent process in some jurisdictions can be long and 
protracted.

Hong Kong Convention
The Hong Kong Convention for the Safe and Environmentally 
Sound Recycling of Ships (the “Hong Kong Convention”) was 
adopted on 15 May 2009, but at present is not yet in force. It 
will enter into force 24 months after ratification by 15 states 

In the meantime the European Commission has been 
implementing its instructions under Article 39 of the Directive 
which are (i) to report by 31 December 2014 on the availability 
of financial security instruments and on the handling of 
pollution compensation claims; and (ii) to report by 19 July 
2015 on the effectiveness of pollution liability regimes in the 
offshore oil and gas sector “and the appropriateness of 
broadening liability provisions”. Clearly an area to watch.
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representing 40% of the world’s merchant shipping by gross 
tonnage, provided that those states’ combined maximum 
annual ship recycling volume is not less than 3% of their 
combined tonnage. 

“Ship” under the Hong Kong Convention is defined as “a vessel 
of any type whatsoever operating or having operated in the 
marine environment and includes submersibles, floating craft, 
floating platforms, self elevating platforms, Floating Storage 
Units (FSUs), and Floating Production Storage and Offloading 
Units (FPSOs), including a vessel stripped of equipment being 
towed.” As such, when in force, the Hong Kong Convention will 
apply to offshore drilling units, FPSOs and FSUs as well as other 
vessels which are flagged to a State Party to the Hong Kong 
Convention, or are destined for recycling at a facility that is 
within the territory of a State Party. 

Unlike the Basel Convention, which can place onerous consent 
requirements on the exporter/seller of a drilling unit or vessel, 
the Hong Kong Convention focusses primarily on 
environmentally sound recycling. The main requirements under 
the Hong Kong Convention are:

 >  the performance of an initial survey to verify and produce 
the inventory of hazardous materials;

 >  a ship-specific recycling plan; and
 >  that the recycling must take place at an authorised ship 

recycling facility.

Despite the Hong Kong Convention not being in force, the IMO 
has issued several guidelines to assist states with the early 
implementation of the Hong Kong Convention’s technical 
standards. 

The European Union
The EU has decided to implement the principles of the Hong 
Kong Convention early through Regulation 1257/2013, which 
applies to all EU flagged ships, which by definition includes 
offshore drilling units, FPSOs and FSUs as well as other vessels. 

Although Regulation 1257/2013 came into force on 30 
December 2013, it will not apply until the earlier of the two 
following dates, but no earlier than 31 December 2015:

 > six months after the date that the combined maximum 
annual ship recycling output of the ship recycling facilities 
included in the European List constitutes not less than 2.5 
million LDT; and

 > 31 December 2018. 

Once Regulation 1257/2013 applies, the main impact will be 
that ships flying the flag of an EU Member State may be 
excluded from having to comply with Regulation 1013/2006, 
which currently implements the Basel Convention in the 
European Union. 

However, from 31 December 2014 and once the European List 
of ship recycling facilities has been published, but before the 
whole of Regulation 1257/2013 applies, Member States may 
authorise the recycling of ships in ship recycling facilities 
included on the European List, and in such a case compliance 
with Regulation 1013/2006, implementing the Basel 
Convention, will not be necessary in respect of ships to be 
recycled at a facility on the European List regardless of where 
the ship is flagged.

In the interim period, before the publication of the European 
List of ship recycling facilities and the application of Regulation 
1257/2013, those wishing to import or export a ship to/from 
the EU will have to comply with the requirements of the Basel 
Convention as set out in Regulation 1013/2006.

Some key issues regarding the scrapping/recycling of units 
and vessels

 >  The Basel Convention is likely to be engaged as soon as an 
intention to dispose of the unit/vessel has been formed. 

 >  Most units/vessels are likely to come within the definition 
of “hazardous wastes” under the Basel Convention due to 
their typical composition, which usually includes 
substances such as polychlorinated biphenyls (PCBs) and 
asbestos. 

 >  The exact regulatory regime implementing the Basel 
Convention varies between countries. As such, complete 
legal advice on compliance and the necessary procedures 
must be obtained in the countries of export and import, 
and potentially also any transiting states. 

 >  The sale of the unit/vessel to an intermediate buyer, who 
sells on the asset to a recycling/scrapping facility, will not 
necessarily insulate the original owner from future liability 
or reputational damage. 

 >  In order to minimise any residual liability or negative PR to 
the original owner it is important that the sale contract is 
carefully drafted and adequate due diligence and 
monitoring of the buyer and scrapping/recycling facility is 
carried out. 

 >  A breach of the requirements under the Basel Convention 
may lead to criminal sanctions at a national level, and under 
some jurisdictions this may include individual criminal 
liability for directors as well as the company. 

 >  The requirement under the Basel Convention for there to 
be a contract in place with the facility providing for the 
environmentally sound recycling of the unit/vessel means 
that the facilities that may potentially be used, and often 
the countries in which they are situated, are likely to be 
restricted.

 >  Once Regulation 1257/2013 applies, ships not flagged to 
an EU member state being imported into or exported from 
the EU may still need to comply with the Basel Convention 
as set out in Regulation 1013/2006, as any exclusion will 
only apply to EU flagged ships.

 >  Regulation 1257/2013 is a complex piece of legislation. As 
such, legal advice should be sought as to what procedures 
should be complied with for your specific situation. 
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Compulsory transparency for the extractive industries

A new weapon in the Government’s armoury in the 
international fight against corruption in the oil and gas industry 
was unveiled last month when the results of the consultation on 
the implementation of Chapter 10 of the EU Accounting 
Directive 2013/34/EU (“the Directive”) and the UK’s resulting 
draft statutory instrument were published1. This forms part of 
the global extractive industries transparency initiative of which 
the US Dodd-Frank Wall Street Reform Act is also part. The 
basic thrust of the new legislation is that all companies engaged 
in the extractive industry must disclose any payments made to 
any government above a certain value or face potentially severe 
penalties. Below is a summary of the main requirements of the 
new legislation.

Reporting requirements
The directors of any large undertaking, being either a company, 
partnership or public interest entity (including any company 
listed on a regulated market of any EU Member State), engaged 
in the extraction of oil, minerals and gas must report annually to 
Companies House any payments made to any government, 
including any national, regional or local authority of a country 
and any department, agency or undertaking that is a subsidiary 
of such authority, for each financial year above the value of 
£86,000, whether made as a single payment or as a series of 
related payments. 

The term payment covers any: 

 > production entitlements; 
 > taxes levied on the income, production or profits of 

companies (excluding taxes levied on consumption);
 > royalties; 
 > dividends (other than ordinary shareholder dividends);
 > signature, discovery and production bonuses;
 > licence, rental or entry fees; and 
 > payments for infrastructure improvements.

The reports must be filed within 11 months from the end of the 
company’s financial year and record i) the government to which 
each payment has been made and ii) the total amount paid by 
both type and project. Where payments are made in kind, the 
report must state the value of such payments and an 
explanation of how the value is determined. 

Commencement  
Companies are required to prepare their first reports for 
financial years commencing on or after 1 January 2015. Where 
a UK company’s parent company is registered in another EU 
Member State there is an exemption from reporting until 1 
January 2016 to allow sufficient time for other EU Member 
States to implement similar legislation. 

Application 
Large undertakings are defined in the legislation as meeting any 
two of the following criteria:

 > a balance sheet total exceeding £18 million;
 > a net turnover exceeding £36 million; and 

1 The Reports on Payments to Governments Regulations 2014

 > an average number of employees exceeding 250. 

The definition of the ‘extractive industries’ is less clear. Mining 
and quarrying are defined as any activity involving the 
exploration, prospection, discovery, development and 
extraction of minerals, oil, natural gas deposits and other 
materials within the activities listed in the legislation, which 
includes the extraction of crude petroleum and natural gas. 

The legislation defines ‘activities’ in accordance with the 
International Standard Industrial Classification Revision 4 (“the 
Standard”). The UK Standard Industrial Classification of 
Economic Activities (“UKSIC”) is also referenced but since the 
relevant provisions of the Standard and UKSIC essentially mirror 
one another this does not appear to present an issue at this 
stage. The definition of the extraction of crude petroleum and 
natural gas in the standard includes the activities of operating 
and/or developing oil and gas field properties, “including drilling, 
completing, and equipping well...and all other activities in the 
preparation of oil and gas up to the point of shipment from the 
producing property”2. However it also expressly excludes 
‘support activities for the oil and gas extraction’3. Support 
activities themselves are defined in the Standard as including 
“directional drilling and re-drilling; “spudding in”; derrick erection 
in situ, repairing and dismantling; cementing oil and gas well 
casings; pumping of wells; plugging and abandoning wells” and 
“test drilling in connection with petroleum or gas extraction”4. 

This raises the question of the extent to which the legislation 
will apply to oil and gas service contractors, including drilling 
contractors. A similar question has been raised with the 
Securities Exchange Commission (“SEC”) in relation to the 
equivalent provisions in the US Dodd-Frank Wall Street Reform 
Act. In the US (where they have a similar definition of activities 
falling within the oil and gas extraction sector) we understand 
the SEC do not consider a company engaged to provide 
services associated with the exploration, extraction, processing 
and export of resources, including an operator hired to provide 
hydraulic fracturing services or drilling services, to be a 
‘resource extraction’ company. 

The extent to which a similar approach will be applied in the UK 
is, however, likely to be subject to greater debate and guidance 
in the future. 

Exemptions
Group companies 
An undertaking is exempt from reporting if the payments made 
to any government are included in a consolidated report drawn 
up by that undertaking’s parent company, whether within the 
UK or in an alternative EU Member State. A parent company is 
considered to be operating within the extractive industry for 
the purposes of the legislation if any of its subsidiaries engage 
in logging, mining or quarrying.

Equivalency 
An undertaking is exempt from preparing a report if it is subject 
to equivalent reporting requirements in another State outside 
of the EU and the payments to any government are included in 

2 International Standard Industrial Classification Revision 4, Code 06
3 International Standard Industrial Classification Revision 4, Code 0610 and   
 0620
4 International Standard Industrial Classification Revision 4, Code 0910
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a report prepared in that State. Whether or not a State’s 
reporting requirements are equivalent shall be determined by 
the European Commission. Any company falling under the 
equivalency exemption must file with the Registrar any 
information contained within the foreign disclosure report 
within twenty-eight days of such report becoming publically 
available.

Penalties 
It is an offence to knowingly or recklessly report information 
which is misleading, false or deceptive and to do so can result in 
a term of imprisonment or a fine for the person responsible. 
Where the Registrar has reason to believe an undertaking has 
failed to produce a report when necessary, they may serve 
notice on the undertaking to either: 

 > produce the report; or 
 > state that no report is required or one is not yet due. 

Failure to comply with the Registrar’s notice within  
twenty-eight days is an offence punishable by a fine by every 
director of the undertaking unless they can prove they took all 
reasonable steps to secure compliance. There is no exemption 
from disclosure in circumstances where such disclosure is 
prohibited under foreign law or would put a party in breach of 
its contractual confidentiality obligations.

Going forwards
The legislation itself confirms that the regulations must be 
reviewed from time to time, the first review being no later than 
three years from its coming into force. In carrying out the 
review there must be regard to how the Directive has been 
implemented in other Member States. This review is designed 
to ensure consistency amongst Member States’ reporting 
requirements and allow the Government to make necessary 
changes to the legislation if the requirements or associated 
penalties are considered ineffective.

New legislation will also be adopted in the UK shortly to give 
effect to the EU Transparency Directive 2013/50/EU. This 
directive dictates similar reporting requirements as set out 
above but extends the requirements to all relevant companies 
listed on the EU regulated markets that are active in the 
extractive or logging industries, even if incorporated outside of 
the EU and not registered in the European Economic Area.   

In tandem with the publication of the legislation, the UK 
Government has also confirmed its commitment to ensuring 
that the UK complies with the Extractive Industries 
Transparency Initiative (“EITI”). Whilst the UK is not yet a 
‘compliant’ country within the EITI criteria, an application for 
candidacy was submitted on 5 August 2014. Any UK registered 
company, or a foreign company that may fall within the public 
interest provision (as defined by the legislation5), operating in an 
extractive industry either in the UK or another EITI compliant 
country, must therefore pay careful attention to both the new 
legislation and the EITI to ensure full compliance with two 
similar but not wholly aligned sets of rules.  

5 Section 2, the Reports on Payments to Governments Regulations 2014

REGIONAL NEWS
Mexico energy reforms

Mexico is one of the top ten largest oil producers in the world 
and is the third largest in the Americas behind the United States 
and Canada. However, Mexico’s production has been in decline 
for the last nine consecutive years going from an output of 3.3 
million barrels per day in 2004 to 2.52 million barrels per day in 
2013. All this could be about to change, though, as a result of 
the new energy reforms that are currently being implemented 
in Mexico. 

So what are the energy reforms? 
Primary legislation & constitutional reforms
The energy reforms introduced by President Enrique Peña 
Nieto will end the 75 year state run monopoly of the energy 
sector by Pemex, which was created as the sole oil operator in 
Mexico after nationalisation in 1938. The oil and gas industry 
contributed around 13% of the country’s export earnings in 
2013. More significantly, earnings from the oil sector including 
taxes and direct payments from Pemex accounted for roughly 
32% of the total government revenues in 2013. The current 
decline in production, therefore, has a very real impact on the 
country’s fiscal health and the day-to-day lives of Mexicans.

In December 2013, following the approval of the constitutional 
reforms by congress, changes were made to the constitution in 
order to allow foreign and private investment in Mexico’s oil, gas 
and electricity sectors. It is anticipated that if the reforms are 
successful, Mexico should see increased competition in both 
foreign and domestic participation within three to four years, 
leading to greater reserves being discovered and increased oil 
and gas production. 

Under previous legislation, contracts with private, non-Pemex 
entities in respect of activities and services required to develop 
the oil industry which involved (i) production or profit sharing, 
(ii) compensation in kind, or (iii) compensation in proportion to 
hydrocarbon production were forbidden. The reforms seek to 
introduce permitted contract models which can be agreed 
between non-Pemex companies for services, profit sharing, 
production sharing, licences or any combination of these. 

Secondary legislation
The secondary legislation has now been put before congress. 
The energy reform package includes nine initiatives which will 
modify 13 existing laws and create eight new ones. These laws 
are to regulate the following:

 > powers and functions of the regulatory bodies, including 
the Ministry of Energy, the National Hydrocarbons 
Commission (CNH) and the Energy Regulatory 
Commission (CRE);

 > national content rules for assignments and contracts that 
are executed;

 > transparency of the bidding process, contract award and 
assignment;

 > regulation of the Mexican Petroleum Fund to manage and 
distribute resources generated for the State from the 
exploitation of the oil industry (excluding taxes);

 > creation and regulation of Control Centre of Natural Gas to 
take over the operation of the national pipelines and 
storage system;
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 > creation of the National Centre for Energy Control 
(CENACE), now a division of the Federal Electricity 
Commission (CFE), as a public independent agency; and

 > legal framework for the organisation and conversion of 
productive state companies. 

These laws are intended to offer greater flexibility over 
contractual terms and take an objectively sensible approach to 
rates and local content requirements. 

Surprising many with their expediency, the secondary laws were 
approved and signed into law on 11 August 2014. Many ship 
owners are already starting to make enquiries as to the 
potential OSV opportunities in Mexico. In anticipation of the 
reforms, Pemex has also already signed several Memoranda of 
Understanding with deepwater operators, including a recent 
agreement with Total. Pemex has primarily focussed on 
operators who have experience in the Gulf of Mexico. 

The secondary legislation provided more substance to the 
framework already in place, including details of the contractual 
structures that will be available, applicable fines, ownership of 
Mexican oil and gas, additional protection for landowners, 
congressional influence over the appointment of Pemex board 
members, import rights of gasoline and diesel and local content 
requirements in the oil and gas sectors. In respect of the latter, 
local content will aim to reach a minimum of 35% industry-wide, 
although to facilitate deepwater development this requirement 
could well be much lower, even zero, for deepwater projects. In 
any event, 35% is relatively low and compares favourably with 
local content requirements in other jurisdictions such as Brazil. 

Following the introduction of the secondary laws, Pemex has 
also commenced a corporate restructuring. It is thought that it 
will retain its profitable exploration and production unit, but will 
consolidate its less well-performing natural gas, refining and 
petrochemical divisions into a single unit, known as industrial 
transformation. There will be a further three subsidiary 
companies below these two units offering drilling services, 
logistical and transportation services and electric power 
generation.

Round Zero
Following the initial approval of the constitutional changes in 
December 2013, Pemex has been involved in “Round Zero”, a 
six month process, during which Pemex had been considering 
which of its current fields it wished to continue exploiting. 
These were forwarded to the CNH in March 2014 so that they 
could be settled before any further licensing rounds open to 
private companies commence. It was by no means guaranteed 
that Pemex would be permitted to retain all the fields on its 
‘wish list’. 

Although it was expected that the Energy Ministry would take 
until 17 September 2014 to consider Pemex’s Round Zero wish 
list and rule on what assets would be available to be included in 
the subsequent first bidding round, Round Zero actually 
completed on 13 August 2014. Pemex was granted the vast 
majority of the acreage it requested, including all of its 
requested probable and proven reserves, such reserves 
amounting to approximately 83% of the country’s supply. Of the 
prospective reserves it requested, though, it was only awarded 
67%. Pemex has also released roughly 50% of its exploratory 
acreage, which has been divided into blocks of 20,000 square 

kilometres and will be auctioned in at least 10 licensing rounds. 

As part of the first bidding round, Pemex has indicated that it 
intends to offer partnerships or farm-outs in 10 priority areas 
on prime deep water finds in the Perdido area. The precise 
details of the blocks that will be included in the round will be 
finalised by the end of November 2014 and it is expected that 
contracts will be awarded as early as May 2015. 

Regulatory infrastructure
If the reforms are going to work as intended, significant efforts 
will need to be made to bolster the current regulatory regime. 
The CNH, CRE and the Federal Ministry of Energy will have 
regulatory authority over the oil and gas sectors. The creation 
of a new National Agency of Industrial Safety and 
Environmental Protection is also underway. 

The CNH will have responsibility for the licensing process, with 
the Ministry of Energy providing technical support. Together, 
they will be central to the process of granting contracts and 
licences. The reforms will call for the Ministry of Energy to 
determine which geographical areas are open to exploration 
and extraction, and will authorise the CNH to organise the 
bidding process, select the winners, subscribe to the contracts 
and provide technical support. The detail of how these bodies 
will coordinate and divide the work between them has been 
clarified in the secondary legislation, specifically the law for 
Coordinated Energy Regulatory Agencies. 

The CRE will be responsible for the regulation and granting of 
permits for the storage, transportation and distribution of 
petroleum products, natural gas and basic petrochemicals. It 
will also regulate third party access to pipeline transportation 
and storage, and will regulate the sale of these products. 

The National Agency of Industrial Safety and Environmental 
Protection will set industry standards for safe operations and 
will also be responsible for regulating any environmental issues, 
such as potential pollution impacts. It is worth noting in respect 
of pollution that Mexico also passed the Federal Law of 
Environmental Responsibility in July 2013. This law was 
inspired by the European Environmental Impact Assessment 
Directives and by the Spanish Law of Environmental 
Responsibility. The key principle of this law is “polluter pays” 
which aims to oblige the polluter to restore the environment to 
its pre-pollution state; this principle is based on Article 4 of the 
Mexican Constitution which provides “...all persons have the 
right to a healthy environment for their development and 
welfare.” This obligation is separate from a polluter’s obligation 
to also compensate affected third parties. The possible 
consequences of pollution in Mexico are, therefore, not 
inconsiderable for the liable party.

Issues to be aware of
Overall, the reforms in Mexico are gathering pace and 
exceeding expectations in terms of progress. The passing of the 
secondary legislation into law now means that actual concrete 
steps can be taken, both by the Mexican government and also 
international players who wish to participate in the oil and gas 
industry in Mexico. There still remains a lot of work to be done, 
however, and all eyes will be on Mexico as it seeks to make good 
on its commitments. There remain a number of potential 
concerns that international parties entering the Mexican market 
should be aware of. 
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There is a general concern that the overall package of reforms 
in Mexico may trigger an economic reaction similar to the 
“Tequila Crisis” of the mid-1990s, when the peso devalued 
rapidly following the introduction of banking reforms.

The obvious location for shore bases to support offshore 
operations is the state of Tamaulipas, in the north east of 
Mexico. Tamaulipas has seen an escalation of violent crime 
recently, so security is an obvious concern for entrants to the oil 
and gas sector. Tamaulipas has received particular attention in 
terms of the State’s efforts to deal with Mexico’s drug gangs, 
but it remains to be seen how successful those efforts are. 

Mexico’s plans for regulation are encouraging in terms of the 
framework and ability of the CNH and CRE to take control of 
their operations. There is a concern, however, over experience. 
The Energy Ministry is not used to dealing with private 
investment. Nor is it clear that there are enough qualified 
people to man the agencies in charge of regulation, or that they 
would want to fulfil that role rather than take up tempting offers 
to join the private sector.

Finally, there is the issue of corruption. Mexico ranks at only 106 
on Transparency International’s index of nations and the recent, 
high profile case of Oceanografia has only highlighted practices 
which do not improve that perception. There is a call for proper 
transparency within the Mexican oil and gas sector and the 
government does appear to be acting on those calls. As part of 
the reforms, anti-bribery legislation in line with the OECD 
anti-bribery convention has been introduced and assurances 
have been made that bidding information as well as payments 
to/from the government will be published. 

Summary
To the surprise of many, change is happening rapidly in Mexico. 
Outwardly, the signs are encouraging that a sensible framework 
is being put in place to attract investment from the heavyweight 
international players. There are concerns and risks, but nothing 
that has not arisen in other jurisdictions.  How they might be 
resolved may, to a large extent, depend on the contract model 
that international companies are permitted to negotiate. One 
other race to keep an eye on, though, may be between the 
relative attractiveness of exploration in Mexico under its 
reforms and the burgeoning deepwater market offshore 
Colombia. 

FIRM NEWS
Renewables specialist Martin Sandgren joins Ince & Co’s 
Energy Group

We are delighted to announce the arrival of Martin Sandgren 
who joins the renewables team in Ince & Co’s London office. 
Martin brings considerable international transactional, project 
and dispute resolution experience developed both in private 
practice and latterly with a leading industry provider of  
on- and off-shore wind energy solutions.

After five years in-house as Co-Head of Legal with Siemens 
Wind Power A/S, Martin joins Ince as Of Counsel and will play 
a key role in servicing the Firm’s renewables clients and 
further developing the Firm’s offering, with the emphasis upon 
corporate and transactional matters.

At Siemens, Martin focused on structuring, negotiating and 
managing legal risks on large and complex on- and off-shore 
wind and solar energy projects, working on ground breaking 
transactions throughout Europe, the Middle East, Africa, the 
United States and East Asia. He has particular experience 
advising on EPC/consortiums, off-shore construction, 
installation, vessel, supply and service agreements, project 
finance, project agreements, and co-investments, as well as 
advising on joint ventures, M&A and other strategic 
transactions, disputes, insurance and risk management 
matters. With almost 15 years’ experience working as both 
private practice and in-house lawyer, in London, New York, 
Stockholm, Copenhagen and Brande/Vejle, Martin has a 
well-rounded wealth of experience of international 
transactions.

New partner: Philippe Ruttley joins Ince & Co as Head of EU 
and Competition Law bringing over 25 years’ experience 
advising energy, shipping and aviation clients 

We are delighted to announce the appointment of Philippe 
Ruttley who joined the Firm’s London office as Head of EU and 
Competition Law in September.

Philippe specialises in EU and Competition law and EU 
litigation, and also practises EU trade law and EU energy law. 
He has worked with many clients in the transport industry, 
advising a wide range of airlines and shipping companies on 
compliance with EU and Competition law rules, and on 
international trade law. In the energy and trade sectors, 
Philippe advises on compliance with the EU Regulation for 
energy market integrity and transparency (‘REMIT’), and 
international trade law (WTO and EU anti-dumping). 

He was the founder of the European Maritime Law 
Organisation in 1992, a forum for debate of EU policy towards 
the maritime sector. He regularly speaks at conferences, edits 
the EU section of Shawcross and Beaumont on Air Law, has 
also published widely on EU and international trade law issues, 
and has co-authored four books on international trade law.

Philippe is an Anglo-Swiss lawyer. He was called to the English 
Bar in 1980 (Inner Temple) and admitted as a solicitor of the 
Supreme Court of England and Wales in 1991. After practising 
EC law in London and Brussels, Philippe served as a United 
Nations legal advisor in Rome, and then as an EC Advisor to 
the UK Government’s Treasury Solicitor’s Department. He has 
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appeared in many cases before the European Court of Justice 
and has been involved in several WTO dispute settlement 
proceedings.

Philippe joined Ince & Co’s London office in September.

Ince & Co promotes corporate specialist Matthew Stratton 
to partner 

Recognising our clients’ increasing need for transactional 
advice, Ince has promoted Matthew to strengthen its 
corporate practice at partner level and build on recent 
successes. Matthew has extensive experience of advising 
clients in energy, oil and gas, trade, and shipping transactions 
- as well as working across each of the firm’s other specialist 
areas.

“The promotion of Matthew Stratton is a signal of the firm’s 
confidence in our corporate capability, and response to 
increasing demand from our clients for more complex,  
cross-border transactional advice,” says Ince & Co’s Senior 
Partner, James Wilson. “Matthew’s promotion fits squarely 
within our on-going strategy to provide the premier service 
required by our clients in our core sectors of shipping, trade, 
energy, aviation and insurance.”

Stephen Jarvis, who heads Ince & Co’s corporate team in 
London says: “Our corporate practice is busy. Over the past 
year we have been involved in a number of high profile 
transactions across the firm’s specialist sectors, including 
advising on the recent US$3.4 billion restructuring of Zim 
Shipping, and the US$160 million sale of PVM Oil Associates.”

Matthew has been with Ince for three years, having joined as a 
senior associate from the corporate department of another 
leading London law firm. Matthew specialises in domestic and 
cross border mergers and acquisitions, corporate 
restructurings, divestments, joint ventures and investment/
agreements.

“Smart Contracting” Under English Law 

The Autumn Series takes place in the following locations:

Houston:   9 October 2014 
Aberdeen:  6 November 2014
Singapore:   19 November 2014 
Kuala Lumpur:  20 November 2014 
Dubai:   24 November 2014 

For further information or to be added to our mailing list please 
contact Anjlee Patel on anjlee.patel@incelaw.com.

mailto:anjlee.patel@incelaw.com
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