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In the recent case of Classic Maritime Inc v 
Limbungan Makmur SDN BHD [2019] EWCA Civ
1002 the Court of Appeal has upheld a Commercial 
Court decision on the interpretation of the causation 
requirement in a force majeure clause in a long-
term contract of affreightment. It found the trial 
judge misapplied the compensatory principle in 
taking into account the impact the event of force 
majeure would have had on Charterers’ 
performance even though it could not rely on the 
force majeure event to avoid liability for its breach.

Facts

Classic Maritime (“Owners”) and Limbungan
(“Charterers”) entered into a long-term contract of 
affreightment (“COA”) for the carriage of iron ore 
pellets from Brazil to Malaysia. The shippers under 
the COA were Samarco and Vale though all 
shipments had been with Samarco.

Charterers failed to provide seven intended 
shipments between July 2015 and June 2016. The 
Owners commenced proceedings against the 
Charterers for breach of the COA. Charterers 
accepted that they had no defence for the first two 
of the seven missed shipments. However, prior to 
the third shipment, a tailings dam burst at 
Samarco’s mine which resulted in a cessation of 
production and a suspension of shipments.

Charterers argued that they were relieved of liability 
for the failure to supply the remaining 5 shipments 

under clause 32 of the COA, which provided:

“EXCEPTIONS

Neither the Vessel, her Master or Owners, 
nor the Charterers, Shippers or Receivers 
shall be responsible for loss or damage to, or 
failure to supply, load, discharge or deliver 
the cargo resulting from: act of 
God…floods…landslips…accidents at mine 
or production facility…or any other causes 
beyond the Owners’, Charterers’, Shippers’ 
or Receivers’ control; always provided that 
such events directly affect the performance 
of either party under This Charter Party. If 
any time is lost due to such events or causes 
such time shall not count as Laytime or 
demurrage (unless the Vessel is already on 
demurrage in which case only half time to 
count).” (emphasis added)

Owners denied Charterers were entitled to claim 
under clause 32 for the remaining shipments and 
sought damages for lost freight.

First instance decision

To rely on clause 32, Charterers needed to 
establish that the dam burst (which the parties 
agreed was covered by “accidents at mine or 
production facility”) resulted in it being unable to 
supply a cargo for the remaining 5 shipments.

At first instance, the court considered the 
applicability of the House of Lords decision in 
Bremer Handelsgesellschaft v Westzucker [1981] 2 
Lloyd’s Rep 130 which held that a “but for” test for 
causation did not apply to contractual frustration 
clauses (those which operate to bring a contract to 
an end on the occurrence of an event of force 
majeure). However, in this case, the court held that, 
on construction, clause 32 was not a contractual 
frustration clause, rather it was an exceptions 
clause that provided a defence to a claim of 
damages for actual breach of contract.

As such, Charterers needed to demonstrate that 
“but for” the dam burst the cargo would have been 
supplied. The court found Charterers were unable 
to demonstrate that their breach of the COA was 
“resulting from” or “directly affected” by the dam 
burst, as they had not fulfilled the two shipments 
prior and, at the time the dam burst, they were not 
able and willing to supply cargoes for shipment 
pursuant to the COA.

However, despite this finding, the court did not 
award substantial damages to Owners as it held the 
compensatory principle barred recovery. Had 
substantial damages been awarded, it would have 
put the Owners in a better position than if 
Charterers had been able and willing to perform 
their obligations as it was assumed the force 
majeure event of the dam bursting would have 
prevented them from doing so.
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Court of Appeal’s decision

The Owners appealed on damages, and Charterers 
cross-appealed on liability under clause 32.

The Court of Appeal addressed the cross appeal on 
the construction of clause 32 first and, though it 
took a slightly different route, agreed with the first 
instance findings on liability. Males LJ, who gave 
the leading judgment (with which Rose and 
Haddon-Cave LLJ agreed), noted that 
characterising clause 32 as an exceptions clause or 
a contractual frustration clause only took matters so 
far.

Males LJ also upheld the trial judge’s finding that 
clause 32 required Charterers to show that they 
would have performed “but for” the dam burst. 
Consequently, Charterers could not rely on the 
clause to excuse themselves of liability for failing to 
supply the relevant cargoes under the COA.

Males LJ then turned to the application of the 
compensatory principle. Two key cases were 
considered: The Golden Victory [2007] UKHL 12 
and Bunge SA v Nidera BV [2015] 2 Lloyd’s Rep 
469, both of which applied the compensatory 
principle in circumstances of anticipatory breach. In 
such cases, it is necessary to consider whether, 
absent the repudiatory conduct, the defaulting party 
would have been excused from performance by 
later events. This affects the value of the defaulting 
party’s performance and, therefore, the rights which 
the innocent party has lost.

However, this case was concerned with actual, 
rather than anticipatory, breach by Charterers of the 
absolute obligation to supply cargo under the COA. 
Males LJ confirmed that the comparison the trial 
judge should have made when assessing damages 
at first instance was between (1) the value of 
Charterers’ performance in supplying cargoes to 
Owners (i.e. freights which would have been 
earned by Owners less the costs of the voyages) 
and (2) the actual position Owners were in as a 
result of Charterers’ breach.

Dismissing the cross appeal and allowing the 
appeal, Owners were awarded damages of almost 
US$20 million.

Comment

The Court of Appeal's judgment in Classic Maritime
raises several interesting legal issues, not least the 
application of the “but for” test in the operation of 
force majeure clauses. It also reinforces that all 
contractual clauses are to be construed in 
accordance with ordinary principles of contractual 
interpretation.

In particular, it highlights that if a clause does not 
contemplate the termination of the contract as a 
consequence of the force majeure (a contractual 
frustration clause), and instead only excuses 
liability for a failure to perform (an exceptions 
clause), a “but for” test of causation will apply.

The decision on the application of the 
compensatory principle has also developed our 
understanding of that principle. It is understood that 
the Court of Appeal has refused leave to appeal, 
but that leave to appeal is being sought directly 
from the Supreme Court.

Leila Peggs

Managing Associate , London

T. +44 (0) 20 7551 8674

leilapeggs@incegd.com

Anna Macdonald

Partner, London

T. +44 (0) 20 7551 8382

annamacdonald@incegd.com
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In Nobiskrug GmbH v Valla Yachts Limited [2019] 
EWHC 1219 (Comm), the Commercial Court 
considered the attempt of an owner to recover 
payments that it had made directly to a third party 
supplier (that had contracted with the yard) during 
the construction of a superyacht. The Commercial 
Court stressed the importance of establishing that 
the sums claimed by the third party suppliers were 
a result of a breach of Nobiskrug’s obligations and 
remitted the case back to the arbitration tribunal for 
further consideration. 

Background

This case concerned an appeal to the Commercial 
Court from an arbitration award relating to claims 
and counterclaims arising out of a construction 
agreement for a superyacht (the “Yacht”) between a 
German shipyard, Nobiskrug GMBH (the “Builder”) 
and Valla Yachts Limited (the “Owner”) dated 29 
March 2012 (the “Agreement”). The Yacht was 
delivered on 27 January 2017. 

Under the Agreement, the Builder was responsible 
for the co-ordination, project management and 
supervision of third party suppliers (the “Suppliers”). 
Various claims were made by the Suppliers to the 
Builder for extra payments and a number of these 
were rejected by the Builder. With the threat of the 
Suppliers downing tools and stopping work on the 
construction, the Owner paid various sums (some 
of which were under reservation) to the Suppliers. 

The Tribunal’s findings

In the arbitration, the Owner claimed that the 
Builder was in breach of its obligations to project 
manage the build and one of the issues was 
whether the Owner was entitled to recover the 
payments made to the Suppliers (either on the 
basis of a restitutionary claim for unjust enrichment, 
or for damages resulting from the Builder’s breach 
of its project management obligations). 

The Tribunal found that:

i. The Owner was not entitled to recover 
payments made to the Suppliers on a purely 
voluntary basis unless it could establish that 
the Builder was obliged to make the payment 
to the Suppliers; and 

ii. Where payments were made by the Owner 
subject to a reservation of rights (in relation to 
the Builder’s liability for the payments to the 
Suppliers being established at a later date), 
the Owner was entitled to recover those 
amounts. 

The Tribunal also found that the Builder was in 
breach of its project management obligations and 
that the Owner would be entitled to damages 
“provided that [the Owner] can show that the project 
management failures we have found were an 
effective cause…” of the additional sums claimed 
by the Suppliers.

Although the Tribunal did not go on to actually 
determine the Builder’s liability in relation to the 
sums claimed by the Suppliers, it did order the 
Builder to reimburse certain payments made by the 
Owner.

Commercial Court 

Permission to appeal (applied for by the Builder) 
was granted on the question of law that “[i]n relation 
to payments made by the [Owner] to third party 
Suppliers, whether, where the [Owner] has failed to 
establish that the Builder was under a liability to 
make payment to the Suppliers, the [Owner] is 
entitled to recover those sums from the Builder in 
restitution, solely on the basis that it made those 
payments subject to a reservation of rights”. 

The Builder argued that the Tribunal erred in its 
approach because it had not made a finding on the 
Builder’s liability to pay the Suppliers and, 
therefore, the mere inclusion of a reservation of 
rights by the Owner when paying sums to the 
Supplier could not give rise to an obligation for the 
Builder to simply repay the Owner (without a finding 
on the Supplier’s entitlement to such sums).

In considering the issues, Sir Ross Cranston (sitting 
as a High Court Judge) recognised the extremely 
difficult position that the Owner was put in by the 
claims from the Suppliers (and the threats to stop 
work) but also noted that issues of liability of such 
payments were never referred to dispute resolution. 
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Sir Ross Cranston considered that the premise of 
the question of law (for which permission was 
given) was false and he stated that: “In my view it 
cannot be said in light of the Tribunal’s findings that 
it determined that [the Owner] was entitled to 
payment of the sums it had paid [to the Suppliers] 
simply on the basis that it made them subject to a 
reservation of rights.” He went on to say that “What 
the Tribunal said…must be read in context. The 
Tribunal concluded…that [the Owner] was not 
entitled to recover payments made to Suppliers on 
a purely voluntary basis unless it could establish 
that [the Builder] was obliged to make them under 
an Approved Contract…However, that left open the 
Tribunal’s finding’s on [the Builder’s] liability.”

In relation to whether the Owner had a valid 
restitutionary claim, it was noted that the Tribunal’s 
analysis on unjust enrichment was not spelt out 
completely on the face of the Award and that the 
Tribunal had not considered whether the project 
management failures were an effective cause of the 
sums claimed. Therefore, allowing the appeal, Sir 
Ross Cranston considered it appropriate for the 
issues to be remitted to the Tribunal for further 
consideration. 

Comment

It is not unusual for disputes over the payment of 
sub-contractors to arise in construction and other 
projects and the owner of a newbuild vessel can 
find itself in a difficult position if a sub-contractor 
threatens to terminate or suspend work pending 
payment. This case highlights the perils of making 
direct payments to sub-contractors (engaged by a 
main contractor) during the course of a contract, in 
order to prevent any delay, and the potential 
difficulties in recovering sums paid.

However, although one of the reasons for remitting 
the award to the Tribunal was because the 
Tribunal’s analysis of the unjust enrichment claim 
was not clear on the face of the award, this case 
does provide some encouragement that a claim in 
unjust enrichment may be a possible way of 
recovering such sums. 

Chris Kidd

Head of Shipbuilding and Offshore 

Construction, Partner, London

T. +44 (0) 20 7551 8237

chriskidd@incegd.com

David Choy

Senior Associate, London

T. +44 (0) 20 7551 8506

davidchoy@incegd.com
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“ … we are unable to accept that the objective test 
of rectification for common mistake articulated in 
Lord Hoffmann's obiter remarks in the Chartbrook
case correctly states the law.” The Court of Appeal 
clarifies test for rectification for common mistake in
FSHC Group Holdings ltd v. GLAS Trust 
Corporation Ltd [2019] EWCA Civ 1361.

Rectification of a common mistake

Where the parties to a written contract are mistaken 
that the contact records their common intention, the 
contract may be rectified by the court to reflect that 
common intention. Cases involving common 
mistake inevitably result from the parties disputing 
that a common mistake has been made. With the 
parties at logger-heads, how does the court 
evaluate the parties’ intentions?

In Chartbrook v Persimmon Homes Ltd [2009] 1 AC 
1101, Lord Hoffman observed that the parties’ 
intentions were to be assessed objectively, which 
ran contrary to established authority that held that 
actual intention was relevant. Lord Hoffman’s 
comments in that case were not however relevant 
to the decision in Chartbrook and were not binding 
precedent, but the comments were subsequently 
applied by the parties and the court in Daventry 
District Council v Daventry & District Housing Ltd
[2011] EWCA Civ 1153 leading to uncertainty as to 
the correct approach. The Court of Appeal, 
however, has recently determined that the correct 
test for rectification is not wholly objective but that 

different tests are applicable in different scenarios 
with one scenario requiring a subjective 
assessment of the parties’ understanding of each 
other’s intentions. 

FSHC Group Holdings ltd v. GLAS Trust 
Corporation Ltd [2019] EWCA Civ 1361

The claim was for the rectification of two deeds 
executed by FSHC in November 2016. Under a 
complex financing transaction in 2012, FSHC was 
required to provide security over a shareholder 
loan. In 2016, it was discovered that the security 
was missing, and perhaps had never been 
provided, which could have led to an event of 
default under the financing agreements. Against the 
backdrop of remedying the position before the next 
compliance reporting date, FSHC entered into 
deeds to accede to two pre-existing security 
agreements. However, the effect of acceding to 
these agreements was not only to provide the 
missing security but for the FSHC to undertake 
additional, onerous obligations.

At first instance, the judge concluded that the 
parties subjectively had a common intention to 
execute a document that did no more than to 
provide the missing security. He, therefore, granted 
rectification of the deeds so as to exclude the 
additional obligations from their scope.

On appeal, GLAS argued that the test for 
rectification was purely objective.

In dismissing the appeal the Court of Appeal held 
that the test for assessing intention differed 
between two different scenarios.

1. An antecedent agreement

Where the parties produce a written contract to 
incorporate the terms of an agreement between 
them but that document does not accurately 
reflect that prior agreement, the terms of that 
prior agreement must be determined objectively 
to hold the parties to what they had agreed.

2. No agreement prior to the written contract

Where, as in the FSHC case, the parties had 
not actually reached a binding agreement prior 
to producing the written contract but 
nevertheless had a common continuing 
intention in respect of a particular matter the 
Court of Appeal held the position is different. 
The Court of Appeal concluded that a party 
should not be allowed to enforce the terms of a 
written document that are inconsistent with 
what both parties intended (similar to 
rectification for unilateral mistake). 

In such a scenario, the Court of Appeal said, 
the basis of rectification is “entirely concerned 
with the parties’ subjective states of mind”.
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The Court of Appeal compared the objective 
approach to rectification where there was a prior 
agreement with the application of an objective test 
in interpretation of contracts. Objective 
interpretation of contracts and proceeding on the 
assumption that specific words were intended to 
have specific meanings leads to a degree of 
certainty as to how provisions will be interpreted.

In the absence of a binding agreement, however, 
the rationale for objective interpretation of the terms 
falls away because there are no agreed terms for 
the objective observer to give meaning to. Instead, 
what must be demonstrated is the parties’ actual 
common intention which is a subjective assessment 
based on what the parties actually thought, as well 
as what they outwardly said and did, and the 
parties’ intention should be assessed subjectively.

Comment

The Court of Appeal’s clarification now means that 
there are two different tests for rectification 
depending upon the nature of the contract in 
respect of which rectification is sought. 

If the written document merely incorrectly records 
the parties’ agreement the test will be an objective 
one. If, however, the parties do not reach a binding 
agreement before the written contract is produced 
the test will largely be a subjective assessment of 
the parties’ actual common intention.

Despite the clarification, however, successfully 
obtaining rectification of a written contract remains 
no less difficult. 

Ben Moon

Legal Director, London

T. +44 207 551 8341

benmoon@incegd.com
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Get your ducks in a row – bring all elements of 
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An important reminder from the High Court regarding res judicata and merger
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In the judgment in Zavarco PLC v Tan Sri Syed 
Mohd Yusof Bin Tun Syed Nasir1, Chief Master 
Marsh held that the High Court had no jurisdiction 
to deal with the claim before it; the claimant’s cause 
of action merged in a judgment and order made in 
proceedings brought in 20162 (the “2016 
Proceedings”). As such, the claimant’s cause of 
action had been extinguished.

The 2016 Proceedings

The central issue was whether the defendant (Mr 
Nasir) is or was obliged to pay up the 360 million 
shares he received on the incorporation of the 
claimant (Zavarco Plc) in cash, or whether it was 
agreed or arranged that the par value would be 
satisfied by the transfer to the claimant of shares in 
another company and, if so, what the legal 
consequences of that might be. It was common 
ground that the defendant’s shares were never paid 
up in cash. 

The claimant served a valid call notice on the 
defendant on 5 June 2015 for payment. The 
defendant did not pay, disputing his liability to do 
so. The claimant then served a valid Notice of 
Intended Forfeiture on 15 June 2016, but no action 
had been taken on that pending the outcome of the 
2016 Proceedings, which concerned requests for 
declaratory relief (and only declaratory relief) 
relating to the claimant’s entitlement to proceed to 
forfeit the shares.

That defendant’s defence in the 2016 Proceedings 
was dismissed and, as a result, the claimant 

forfeited the defendant’s shares. Despite this, under 
the company’s articles of association (the 
“Articles”), the defendant remained liable to the 
claimant as a debtor for the nominal value of the 
shares.

The High Court made two declarations in the 2016 
proceedings: 

1. The defendant’s shares in the claimant had not 

been paid; and

2. The shares could be forfeited by the company 

(the claimant having taken steps under the 

Articles to call for payment and payment not 

having been made).

The 2018 Proceedings

The claimant brought a second set of proceedings 
in 2018 (the “2018 Proceedings”), for which it 
obtained permission to serve on the defendant in 
Singapore. 

The claimant sought recovery from the defendant of 
€36 million (plus interest) as a debt. The claimant’s 
case in outline was described by Chief Master 
Marsh as: 

i. the defendant formerly held shares in the 

claimant;

ii. he was required to pay for the shares in cash;

iii. he has failed to pay for them; and

iv. he is, despite the shares having been forfeited, 

liable to the claimant as a debtor for the 

nominal value of the shares, which is €36 

million.

It should be noted that the claimant did not put 
forward any reason why it could not include a claim 
for payment in the 2016 Proceedings, nor did it 
assert that the 2016 Proceedings concerned 
preliminary issues. It merely argued that the 
purpose of the 2016 proceedings was to provide the 
claimant with the confidence it had the legal right to 
forfeit the shares before taking that action.

Service of the claim in the 2018 Proceedings was 
followed by the defendant’s application under CPR 
11.1, disputing that the court had jurisdiction to try 
the claim or, alternatively, that if the court had 
jurisdiction it should not exercise it. The defendant’s 
principal contention was that the determination of 
the 2016 Proceedings and accompanying order 
resulted in the claim being extinguished by merger.

Merger, and res judicata, are common law 
doctrines, each of which have the same ultimate 
effect and “which preclude a person who has 
obtained a decision from one court or tribunal from 
bringing a claim before another court or tribunal for 
the same complaint”3. Res judicata prevents 
inconsistent decisions by preventing already 
decided issues from being reconsidered, and 
merger prevents a party from obtaining different or 
additional remedies in respect of causes of action 
already extinguished by a prior judgment. 

1 [2019] EWHC 1837 (Ch).
2 [2017] EWHC 2877 (Ch).
3 Per Arnold LJ in Clark v In Focus Asset Management [2014] 1 WLR 2502.
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The basis of the claim for merger here was that in 
both the 2016 and 2018 Proceedings the parties, 
facts pleaded, and causes of action, were identical.

Decision in the 2018 Proceedings

Having considered the key authorities and 
practitioners’ texts on res judicata and merger, 
Chief Master Marsh agreed with submissions made 
by the defendant and that the necessary elements 
of merger had been satisfied. 

Notwithstanding the view expressed in Spencer 
Bower & Handley (that the doctrine of merger does 
not apply in the case of a declaratory judgment), 
Chief Master Marsh held that whilst a declaration 
may not lead to merger in every case, it could do if 
the cause of action in both claims is the same, 
having in mind the substance of those claims.

Comment

Although res judicata and merger will depend on 
the nature of a claim and the terms of any 
declaration, the outcome of the 2018 Proceedings 
serves as an important warning to potential/existing 
claimants to ensure they bring all claims together. 
The effect of merger is to extinguish the cause of 
action once a judgment is made, ensuring there is 
no second bite of the cherry.

Chief Master Marsh refers to a “powerful twofold 
rationale” for the doctrines of merger and res 
judicata: first, “the public interest in finality of 
litigation rather than the achievement of justice as 
between the individual litigants”4 and second, the 
private interest; that “it is unjust for a man to be 
vexed twice with litigation on the same subject 
matter”.5

4 Per Lord Goff of Chieveley in Republic of India v India Steamship Co Ltd (No. 2) [1998] AC 878, 903).
5 Per Sir Nicholas Browne-Wilkinson V-C in Arnold v National Westminster Bank Plc [1989] Ch 63, 69.

Simon Hems

Head of Energy & Infrastructure, 

Partner, London

T. +44 (0) 20 7481 0010 

simonhems@incegd.com

Mette Duffy

Managing Associate, London

T. +44 (0) 20 7481 0010 

metteduffy@incegd.com 
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With the increasing digitisation and use of 
information technology in the world today, the 
chance of becoming a victim of a cyber-attack is 
greater than ever. The energy industry is 
particularly susceptible as it seeks to increase the 
automation of processes in the interests of 
efficiency, safety and reducing the potential impact 
of human operational errors. 

The potential fallout from a cyber-attack, therefore, 
could be devastating, resulting in damage to 
reputations, the environment or property, injury or 
death of personnel, and financial hardship to the 
company targeted. 

Companies in the offshore oil and gas sector are, 
therefore, seeking to increase their resilience to 
such attacks; this is not only a question of 
strengthening the IT systems that protect the 
company, but also ensuring that personnel are fully 
trained to recognise the increasingly sophisticated 
tactics used by hackers. 

Particular areas where operators and contractors 
may be vulnerable arise from the facility for offshore 
assets to be remotely controlled through networked 
systems. Whether that is a dynamically positioned 
drillship, or a remotely operated pipeline valve, any 
area where technology is used in operations is 
susceptible. There are particular concerns 
regarding the security of equipment within the 
sphere of the Internet of Things.

In order to regulate some of these risks between 
contracting parties, BIMCO has released its new 
Cyber Security Clause 2019. The clause broadly 
achieves four objectives: it sets out the cyber 
security arrangements that should be in place, it 
requires the parties to use reasonable endeavours 
to ensure that any third party contractors adopt the 
same arrangements, it contains a notification 
regime - which can quickly reduce and manage any 
risk that might arise - and it contains a standard 
provision to limit liability in the absence of gross 
negligence or wilful misconduct. 

According to BIMCO’s own guidance, the intention 
behind its clause is threefold: (1) to raise 
awareness of the risk of cyber security attacks, (2) 
to ensure the parties have appropriate measures in 
place to mitigate against the risk, and (3) to 
manage the effects of an incident when it occurs 
through co-operation between the parties. It is 
expressly designed not to cover payment fraud 
since there is little that a generic clause can do to 
reduce the risk of this type of incident. 

The standard BIMCO clause does not require cyber 
security insurance since the availability of different 
types of cyber security insurance policy can vary 
significantly between providers and across different 
jurisdictions. It is hoped by BIMCO that, although 
the clause does not require (or fully address) cyber 
insurance, it will help parties to secure affordable 
insurance protection based on the liability cap 
included in the clause.

Alex Ktorides

Partner, London

T. +44 (0) 20 7759 1584

alexktorides@incegd.com

Alex Matheson

Associate, London

T. +44 (0) 203 980 6910

AlexMatheson@incegd.com
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“What we've got here is a failure to communicate”

The court considers the circumstances under which quantum meruit can be claimed
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In the absence of a legally enforceable agreement a 
party can claim a quantum meruit, which is Latin for 
“what one has earned”, but the circumstances in 
which this might be claimed may well be limited.

In Moorgate Capital v H.I.G. European Capital 
Partners [2019] EWHC 1421 (Comm), Moorgate 
carried on the business of providing corporate 
finance and mergers and acquisitions advice and 
sought to recover £1,000,000 for services rendered 
to the defendant, HIG, a London-based private 
equity firm, in relation to HIG’s acquisition of a third 
company, Bezier. It alleged that its entitlement 
arose out of a discussion that took place between 
Mr Nicholas Mockett for Moorgate and Mr Paul 
Canning for HIG on 30 March 2011 at an evening 
drinks reception which was being hosted by Mr 
Canning at the Wallace Collection, Hertford House 
in London. Mr Mockett’s evidence was that on this 
evening, he and Mr Canning discussed the targets 
that HIG could pursue, including Bezier, but 
advised that if it were to work for HIG on those 
transactions it would have to forgo fees of 
£1,000,000 which Mr Canning assured him that 
HIG would pay (the “Fee Agreement”). The extent 
of this conversation was denied by Mr Canning, 
particularly in so far as any fees were discussed. 

Moorgate also put forward the argument that if the 
court was not convinced that a legally enforceable 
contract existed, then it was entitled to payment by 
way of quantum meruit, on the grounds of unjust 
enrichment. 

The decision

Was there a verbal contract in place?

Having considered witness and expert evidence, 
Judge Keyser QC decided that there was no Fee 
Agreement, or any form of contractual agreement, 
between the parties; either written or verbal. He 
found that the witness evidence given on behalf of 
HIG was clear to the effect that Mr Canning of HIG, 
who was alleged to have entered into the oral 
agreement with Mr Mockett of Moorgate on 30 
March 2011 at the Wallace Collection, did not enter 
into an agreement in the circumstances alleged. 

While Judge Keyser QC acknowledged that witness 
evidence is not always conclusive, he nevertheless 
observed that it was an important starting point, 
before reflecting on a number of background facts 
which in his mind, made it highly unlikely that the 
parties had agreed to the contractual terms 
contended for by Moorgate. For example, there was 
no contemporary, or near-contemporary, 
documentary evidence of the alleged Fee 
Agreement which one would reasonably have 
expected to exist. Judge Keyser QC suggested that 
it was a simple matter of common business sense 
for there to be some trace of the parties’ discussion 
in subsequent emails, but in this instance there was 
not. The judge also found it highly unlikely that an 
in-depth conversation had taken place between Mr 
Canning and Mr Mockett on 30 March 2011 when 
Mr Canning was hosting the event and, therefore, 
had social responsibilities which would have 
precluded him from negotiating a retainer. 

Furthermore, Mr Canning did not have the authority 
to make any offers, or agree to any terms, as he did 
not have day-to-day control of the proposed 
acquisition; this was dealt by his colleague, so Mr 
Canning would have required the approval of his 
colleagues before committing to any agreement. 

The judge also thought it was unusual that Mr 
Canning would have simply agreed to Mr Mockett’s
proposed terms without attempting to negotiate the 
terms further, and importantly without further 
enquiry into the services that Mr Mockett might 
provide, particularly at a time where HIG did not 
have enough financial information on Bezier to be 
in a position to make a sensible estimation of the 
target company’s estimated value. This information 
only came to light in June. Lastly, Judge Keyser QC 
found Moorgate’s conduct after the acquisition of 
Bezier was unusual. Not only did Moorgate fail to 
raise an invoice for its services, but when HIG 
offered to pay it £80,000 for its assistance it did not 
respond by sending any email or letter which 
referred to the alleged Fees Agreement. Instead, 
Moorgate failed to pursue the matter for almost six 
years with no reasonable explanation for the delay. 

All of these reasons in turn gave Judge Keyser QC 
sufficient assurance that on 30 March 2011 the 
parties had, at most, only discussed Moorgate’s 
proposed remuneration but that their discussions 
had not matured from mere negotiations into a 
legally enforceable contract. 
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Unjust enrichment 

In respect of Moorgate’s entitlement to a quantum 
meruit, the claim was advanced as a restitutionary
claim for unjust enrichment. Moorgate submitted 
that HIG had been enriched by Moorgate’s work in 
respect of the Bezier acquisition and that such 
enrichment was at the expense of Moorgate as it 
had bound itself exclusively to advise HIG and 
exclude itself from other potential clients within the 
market, arguing that it would be unjust not to be 
paid for its services. 

As set out in Benedetti v Sawiris [2013] UKSC 50, 
[2014] AC 938, at [10], the four part test for unjust 
enrichment is:

1. Has the defendant been enriched?

2. Was the enrichment at the claimant’s expense? 

3. Was the enrichment unjust?

4. Are there any defences available to the 
defendant?

In this instance, the parties agreed that there was 
no relevant defence to the claim for quantum meruit
and as such, Accordingly, Judge Keyser QC held 
that there were only three areas of dispute in 
respect of the quantum meruit claim that he needed 
to consider, namely: 

1. the existence of enrichment;

2. the existence of an "unjust factor"; and 

3. the valuation of any enrichment.

Considering first whether there was an existence of 
an “unjust factor”, the High Court held that the 
Moorgate’s Particulars of Claim were not clear in 
this regard, and it could not identify which factor 
they sought to rely on; only in its Reply to the 
Defence did it say that HIG sought and accepted 
Moorgate’s services for advice although, again, it 
did not specify how these services were sought. 

Judge Keyser QC stated that whilst there are 
circumstances in which, in the absence of a 
contract, payment for services can be recovered on 
the basis of unjust enrichment, previous case law 
had not established an automatic right to payment. 
While older authorities use the language of implied 
contract, the modern approach is to consider the 
circumstances in the case and whether, as a matter 
of justice, the law should impose an obligation upon 
of the defendant for an amount the claimant 
deserves to be paid. Judge Keyser QC commented 
that where the defendant receives an 
incontrovertible benefit as a result of the claimant’s 
services, the court is more likely to impose an 
obligation to pay. However, the court may not 
regard it as just to impose such an obligation if the 
claimant has taken a risk that they might only be 

paid if and when the contract is concluded. That 
being said, if the defendant has behaved 
unconscionably in declining to pay the court may 
step in. 

In this particular instance, Judge Keyser QC was 
not persuaded that the circumstances were such to 
render the services of Moorgate without payment 
as unjust. He found that there was no reason to 
support or suggest that the parties had acted in the 
mistaken belief that there was a contract for fees, 
and that there was a lack of understanding between 
the parties as to whether Mr Mockett’s work would 
attract a fee in the absence of an agreement. While 
Mr Mockett may have hoped that if things had 
progressed favourably HIG would have formalised 
the nature of their relationship, things never 
progressed in this manner and an entitlement to 
payment, whether absolute or conditional, will only 
accrue when an agreement is made. The courts 
should not, as a default position, presume that 
parties intend to be paid when they have the power 
to enter into contracts with one another but have 
failed to do so. It was thought significant that 
Moorgate had kept its options open in respect of 
other potential clients, despite purporting to be 
“exclusively advising” HIG. Moreover, the services 
provided by Moorgate were modest and slight, and 
of limited nature. 
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In reaching his decision, Judge Keyser QC 
speculated whether in the event that a contract had 
been formalised between HIG and Moorgate it 
would have contained an implied term that 
Moorgate was only entitled to a fee if it were the 
effective cause of the transaction. He considered 
that such an implied term would not mean that a 
quantum meruit was precluded but it was a relevant 
factor to consider which might sway against an 
award of such. On the evidence presented, Judge 
Keyser QC was satisfied that Moorgate was not the 
effective cause of the acquisition of Bezier and that 
the eventual transaction was radically different from 
what had originally been envisaged by the parties. 
The judge was therefore unconvinced that there 
had been any unjust enrichment.

Comment

This case highlights the importance of documenting 
any remuneration terms before undertaking any 
work. If it is not possible to crystallise any 
agreement in a formal document parties should, at 
the very least, evidence an oral agreement by 
setting out their basic understanding of their 
respective responsibilities in writing. Thereafter, all 
efforts should be made to finalise the terms of the 
agreement because it may be difficult to otherwise 
claim remuneration for work done. 

Chris Kidd

Head of Shipbuilding and Offshore 

Construction, Partner, London

T. +44 (0) 20 7481 0010 

chriskidd@incegd.com 

Danielle Robinson

Associate, London

T. +44 (0) 20 7481 0010 

daniellerobinson@incegd.com 
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Another brick in the wall: Singapore Convention 

builds enforcement options for international 

commercial disputes
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When it comes to legal proceedings to resolve 
disputes, there are two concerns uppermost in the 
minds of parties: costs, and enforceability of the 
outcome.

There is great comfort to be taken from the 
Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (the “New York 
Convention”) and Regulation (EU) No 1215/2012 of 
the European Parliament and of the Council on 
jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters (recast) 
(the “Recast Brussels Convention”), aimed at 
making the process of enforcing arbitration awards 
and European judgments more straightforward, so 
preventing international parties from retreating 
behind their borders and otherwise potentially time 
consuming and difficult local processes.

In terms of costs, a key role in the way procedural 
rules are designed and how judges, tribunals and 
the lawyers representing the parties conduct 
themselves, is about keeping the parties focussed 
on opportunities to settle and resolve their 
differences. The earlier a case settles, the less the 
overall cost to the parties will be.

Yet, there has been a strange lacuna when it 
comes to international commercial disputes: there 
has been no regime equivalent to the New York or 
Recast Brussels Conventions so far as the 
enforcement of settlement agreements. Until now, 
that is.

On 7 August 2019, the United Nations Convention 
on Settlement Agreements Resulting from 
Mediation (the “Singapore Convention”) was signed 
by 46 nations in Singapore.

The purpose of the Singapore Convention

The Singapore Convention applies to settlements in 
international commercial disputes that result from 
mediation and is intended to make it more 
straightforward to enforce such settlements in the 
states where parties are located.

The requirements

To be able to rely upon the Singapore Convention, 
once ratified by a signatory nation, the following 
requirements must apply:

- The dispute must have been commercial;

- There must be different states involved: either 

by virtue of places of business of the parties or 

between the location of the parties and the 

substantial obligations under the settlement or 

the place where the subject matter of the 

settlement is most closely connected;

- The settlement agreement must be in writing, 

which amounts to any recorded form; and

- The settlement must have resulted from 

mediation, i.e. a process involving the 

assistance of a third person without authority to 

impose a solution.

If these requirements are satisfied then the 
settlement may be enforced in the state of a party 
in accordance with that state’s rules of procedure 
and in accordance with the conditions of the 
Singapore Convention.

There are, however, a number of grounds on which 
the competent authority in a state being asked to 
enforce a settlement may refuse to do so, as 
follows:

- A party was under some incapacity;

- The settlement is not binding, null and void, 

inoperative or incapable of being performed 

under the law it is subject to;

- Where the obligations have been performed or 

are not clear;

- Relief would be contrary to the settlement;

- There was a serious breach by the mediator of 

the standards the mediator was subject to; and

- Relief would be contrary to public policy or the 

subject matter of the dispute was not capable of 

settlement by mediation under the law of the 

relevant state where enforcement is sought.
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Potential limitations

Under Article 8 of the Singapore Convention, it is 
open to a ratifying nation to make a declaration that 
the Singapore Convention will not apply to 
settlement agreements unless the parties to the 
dispute have specifically agreed that the Singapore 
Convention will apply, i.e. the parties will have to 
‘opt in’. If states apply this reservation, it increases 
the risk of the Singapore Convention not applying in 
disputes as one side could simply choose not to opt 
in.

It will only apply to settlements concluded after the 
Singapore Convention is ratified and enters into 
force in a relevant state. So, notwithstanding that 
the Singapore Convention is here and has been 
signed by 46 nations, it will be some time yet before 
any settlements will come into existence and in 
respect of which the parties can avail themselves of 
the Singapore Convention.

Of the 46 initial signatories, China, India, Iran, 
Nigeria, Qatar, Korea, Saudi Arabia, Singapore, 
Turkey and the USA are notable participants. The 
United Kingdom is missing and there is currently no 
information available regarding the UK’s plans in 
respect of signing. It may be the UK is somewhat 
distracted by other international treaty issues at 
present!

It also remains to be seen what, if any, impact this 
has on the conduct of mediators. It may lead to the 
development of clearer standards and may also 

assist in the harmonisation of the approaches to 
mediation in different jurisdictions, such as the 
current dichotomy between places where mediators 
encourage settlement via diplomacy and emphasis 
on weak points in cases, versus mediators who will 
give opinions on the merits and likely outcome of a 
dispute. But the dark side of this may be an 
increase in the challenges to the way mediators 
have conducted themselves in the interests of 
seeking to avoid enforcement, which would not be a 
welcome development in the general sphere of 
dispute resolution.

Comment

The Singapore Convention, albeit not yet in force, is 
undoubtedly a good thing, notwithstanding some 
possible limitations. It raises the status of mediation 
and should provide greater comfort to parties to 
commercial disputes about the enforcement of the 
outcome of their dispute, adding mediated 
settlements to the position that arbitration awards 
and European judgments hold. Of course, balanced 
against that it also needs to be remembered that 
parties who are not keen on subjecting any 
settlement to more straightforward enforcement can 
stymie that by simply refusing to mediate. That may 
be a short-sighted tactic if the matter cannot be 
settled by other means and the result is an 
enforceable judgment or award, but it does highlight 
that there are still gaps in the enforcement wall that 
need filling.

Simon Hems

Head of Energy & Infrastructure, 

Partner, London

T. +44 (0) 20 7481 0010 

simonhems@incegd.com
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The use of NDAs – how far can you go following 

Government guidance?
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Following an inquiry launched by the Women and 

Equalities Select Committee (“WESC”) of the UK 

Parliament in 2018 into sexual harassment in the 

workplace and its subsequent report of 11 June 

2019, the Department for Business, Energy & 

Industrial Strategy (“BEIS”) launched a further 

consultation on 4 March 2019 in response to the 

recommendations set out by WESC. BEIS 

proposed a number of key measures to prevent the 

unethical use of non-disclosure agreements 

(“NDAs”) and confidentiality clauses to silence 

victims of workplace harassment or discrimination. 

On 22 July 2019 the Government issued a 

response to BEIS’ proposals, which confirms it will 

legislate to implement a number of key changes to 

the use of NDAs and confidentiality clauses.

The current position

Confidentiality clauses and NDAs are common 

provisions drafted into employment contracts and 

settlement agreements that seek to prohibit the 

disclosure of information. Whilst it is recognised 

that these clauses can, and mostly do, serve a 

useful and legitimate purpose both during and after 

employment, for example to prevent disclosure of 

sensitive and proprietary information to competitors, 

there is a concern that these clauses have been 

used to prevent victims of harassment and 

discrimination from speaking out, or to cover up 

examples of these cases. 

The new measures

In order to combat this, the Government has 

avowed to implement key guidance on the drafting 

of confidentiality clauses and NDAs that will be as 

follows: 

- Confidentiality clauses and NDAs will not be 

able to prevent individuals from reporting a 

suspected crime to the police, regulated health 

and care professionals or legal professionals.

- Confidentiality clauses in settlement agreements 

and NDAs must clearly set out their limitations. 

The limitations of a confidentiality clause or NDA 

in an employment contract must be included as 

part of the mandatory written statement of 

particulars.

- The independent legal advice which an 

individual must obtain on entering a settlement 

agreement, under s203(3) of the Employment 

Rights Act 1996, will be extended to include 

specific advice on the nature and limitations of 

any confidentiality clauses or NDAs. The SRA 

has produced updated guidance to help inform 

the relevant independent adviser. 

- There will be new enforcement measures for 

confidentiality clauses and NDAs that fail to 

comply with the new legal requirements. Some 

suggested measures are that additional 

compensation will be available to individuals – in 

certain circumstances – when they bring an 

employment tribunal claim and it is 

subsequently found that the requirements for a 

clear and express confidentiality clause have not 

been met.

Steps to take

The Government will formally respond to the WESC 

inquiry in due course, although no timing has been 

given. According to the Government’s published 

response dated 22 July 2019, the relevant new 

legislation will be brought forward "when 

Parliamentary time allows". However, these 

proposals have considerable cross-party support 

and so are likely to come into force soon and 

employers should be prepared. 
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Employers should undertake a review of how 

confidentiality clauses and NDAs are currently 

being used, and in what circumstances, ensuring 

they do not fall foul of these new requirements, and 

that they are only being used for legitimate reasons. 

The wording of these clauses should be carefully 

evaluated, and any necessary changes made to 

bring them into line with these new proposals. 

Solicitors and other legal professionals, such as in-

house counsel, should familiarise themselves 

completely with these new proposals and the SRA 

guidelines so that any future settlement agreements 

should be drafted in a manner adhering to these 

proposals, in addition to ensuring that, when 

advising those entering into settlement agreements, 

they explain clearly the limitations of any 

confidentiality clause. It is also useful for employers 

to be aware of the new requirements to which their 

legal advisers should be adhering. 

Laura Livingstone

Partner, Head of Employment, London

T. +44 (0) 20 7481 0010 

lauralivingstone@incegd.com

Francesca Jus-Burke

Associate, London

T. +44 (0) 20 7481 0010 

francescajus-burke@incegd.com 
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Another milestone in the development of the 

English scheme as the international restructuring 

tool of choice 
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The English scheme of arrangement sits alongside 
the US Chapter 11 as the ‘go to’ international 
restructuring tool of choice. Like Chapter 11, it is 
used to implement financial restructurings for 
overly-leveraged companies (where local 
restructuring processes are not able to deliver the 
restructuring). The English scheme, like its US 
cousin, has extremely permissive jurisdictional 
requirements. This has allowed a plethora of non-
English companies to benefit from it. US-centric 
international groups, however, have tended to rely 
upon Chapter 11 as their restructuring tool of 
choice. This potentially changed on 10 September 
2019, when the English court sanctioned a scheme 
for Syncreon, a US-headquartered group. This 
restructuring brings into sharp relief some of the 
perceived advantages of the English scheme -
particularly regarding the relative costs of the two 
processes – and is a reminder to the energy sector 
to consider the benefits of implementing financial 
restructurings by means of the English scheme.

Overview of the English scheme

The English scheme, set out in the Companies Act 
2006, Part 26, is a very flexible restructuring tool, 
which is an effective means of implementing a 
restructuring and avoiding the negative impact of an 
insolvency process. In brief, it provides for a 
scheme company to agree an arrangement with its 
creditors, provided the requisite majorities of each 
class of creditors and/or members affected by the 
scheme votes in favour of it. There are few limits as 
to the scope of such arrangement. Provided an 

arrangement is capable of being agreed on a 
consensual contractual basis, it is likely capable of 
being implemented through a scheme. An important 
element in relation to the flexibility of the scheme is 
that the scheme company is largely free to choose 
which creditors are subject to the scheme. In 
practice, this means that schemes are often used to 
compromise the claims of secured financial 
creditors while leaving trade creditors whole, 
allowing the scheme company to maximise value 
by protecting its business operations while right-
sizing its capital structure.

Scheme process - convening hearing

The court oversees the scheme process at two 
separate scheme hearings. At the first hearing, 
known as the convening hearing, the court 
considers the proposed formulation of the classes 
of creditors and whether the relevant scheme 
jurisdictional requirements are capable of being 
satisfied. It does this before ordering the convening 
of scheme meetings of the relevant classes of 
creditors.

Scheme creditors are notified in advance of the 
convening hearing and are ordinarily expected to 
bring any challenge to the formulation of the 
scheme classes at this stage. Scheme creditors are 
classed together on the basis that their rights 
against the scheme company are sufficiently similar 
that they can consult together with a view to their 
common interest. This involves a comparison of 
their ‘rights in’ - the return a scheme creditor could 

expect if the scheme is not implemented - and their 
‘rights out’ - the return a scheme creditor could 
expect in the event the scheme is implemented. 

In a situation where the scheme company is a 
foreign company, the court will need to carefully 
consider whether it has scheme jurisdiction. There 
are a number of factors that it will consider (which 
are beyond the scope of this note), but the key point 
is that it is necessary to demonstrate that the 
scheme company has a ‘sufficient connection’ with 
England. These jurisdictional requirements are very 
permissive, allowing for scheme jurisdiction where 
the scheme company has no connection save for 
English law-governed finance documents. 
Frequently, and as was the case with the Syncreon
scheme, the governing law is amended from its 
original foreign law to English law prior to the 
scheme, pursuant to the majority amendment 
provisions under the relevant documents, to allow 
the scheme company to establish a “sufficient 
connection” and scheme jurisdiction. 

Integral to the question of ‘sufficient connection’ is 
the question of whether the restructuring 
implemented by means of the scheme is likely to be 
recognised in the home jurisdiction of the scheme 
company and will therefore have a substantial 
effect. This can generally be shown to be the case 
where the scheme is being used to vary English 
law-governed rights.
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Scheme process - scheme meeting(s)

The scheme must be approved by the requisite 
majority at separate scheme meetings of each 
class of scheme creditor. A scheme requires 
approval by at least 75% in value of each class of 
the creditors who vote on the scheme, being also at 
least a majority in number of each class. This 
means the scheme is an effective implementation 
tool when the equivalent amendment provisions 
under the financing documents exceed this scheme 
approval threshold. This is generally the case for 
the type of material amendments that are required 
to implement a balance sheet restructuring. 

Scheme process - sanction hearing

At the second hearing, known as the sanction or 
fairness hearing, the court considers whether the 
statutory requirements have been followed in the 
holding of the scheme meetings and any issues 
related to the fairness of the proposed scheme. 
Provided there has been no oppression of the 
minority, scheme creditors are not voting for a 
collateral purpose and all relevant issues have 
been disclosed so that the scheme creditors are in 
a position to make an informed decision on the 
merits of the scheme proposal, then the court will 
not second guess the commercial rationale of the 
scheme. The court accepts that the scheme 
creditors are better placed than it to determine the 
merits of the economics of the scheme proposal.

Comment

The restructuring of Syncreon, a US-headquartered 
group, pursuant to an English scheme represents a 
substantial development in terms of the scheme 
competing as the restructuring implementation tool 
of choice for a US headquartered business, and in 
part reflects the growing concerns around the cost 
of Chapter 11, which can be very expensive. The 
scheme of arrangement is an ever-evolving tool 
which has been around for over 150 years. Its 
development in the last decade as the international 
restructuring tool of choice has been quite 
remarkable as a series of decisions have led to 
permissive jurisdictional requirements which have 
turned it into a truly international restructuring tool 
that has an important role to play in the energy 
sector. Chapter 11 is also a very effective 
restructuring tool, and the scheme versus Chapter 
11 implementation decision is important to consider 
carefully in the context of international 
restructurings in order to ensure that stakeholder 
value is optimised when the relevant local 
restructuring processes do not have the necessary 
tools.

Alex Rogan

Partner, London

T. +44 207 551 8640

alexrogan@incegd.com
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FIRM NEWS

Ince name Partners Nick Goldstone and Michael 
Volikas as Joint Managing Partners in London

Ince has announced the appointment of Nick 
Goldstone and Michael Volikas as Joint Managing 
Partners in London.

Click here to read more.

Ince name Beijing Chief Wai Yue Loh as new 
Head of its Singapore office’s China Practice

Ince Singapore is pleased to announce that Partner 
and Beijing Chief Wai Yue Loh has been named the 
new Head of the Singapore office’s China Practice, 
further strengthening the business offering to clients 
across Asia. The litigator and specialist in shipping, 
commodities and energy disputes, who is qualified 
to practise law in Singapore, England & Wales and 
Hong Kong, will maintain his role leading the Beijing 
office, as well as his Partnership in Ince’s Hong 
Kong practice.

Click here to read more. 

Ince expands presence in historic Lloyd’s 
building

We are pleased to announce that our insurance 
practice has moved from Aldgate Tower to the 
Lloyd’s building in the heart of the London 
insurance market.

Click here to read more. 

Ince Hong Kong Partner Rosita Lau receives 
another Asia’s prestigious maritime award

Rosita Lau, senior partner of Ince Hong Kong office 
was presented the “Integration of Women in the 
Maritime Sector” Award at the Seatrade Maritime 
Asia Awards Ceremony which was held at the 
InterContinental Hotel in Hong Kong.

Click here to read more.

EVENTS

Planning is underway for our autumn Smart 
seminar to be held as follows:

- Houston, 19 November, The Royal Oaks 

Country Club

If you would like to be kept updated with information 
on future events, please email 
energy@incegd.com.

https://www.incegd.com/en/news-and-events/news/ince-name-partners-nick-goldstone-and-michael-volikas-as-joint-managing-partners-in-london
https://www.incegd.com/en/news-and-events/news/ince-name-beijing-chief-wai-yue-loh-as-new-head-of-its-singapore-office-s-china-practice
https://www.incegd.com/en/news-and-events/news/ince-expands-presence-in-historic-lloyds-building?
https://www.incegd.com/en/news-and-events/news/driver-who-had-fitted-parking-sensor-to-car-not-guilty-of-perverting-the-course-of-public-justice/ince-hong-kong-partner-rosita-lau-receives-another-asia-s-prestigious-maritime-award
mailto:energy@incegd.com
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