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In Triple Point Technology, Inc. v PTT Public 

Company Limited [2019] EWCA Civ 230, the Court of 

Appeal has clarified a line of conflicting authorities on 

the question of whether liquidated damages can be 

claimed following the termination of a contract. The 

Court of Appeal held that the relevant provision did 

not, on its wording, apply where the contract was 

terminated and the original contractor failed to 

complete the works. It is a salient reminder of the 

need to construe liquidated damages clauses using 

ordinary principles of interpretation, rather than 

proceeding on the assumption that liquidated 

damages will be payable post-termination.

Background

Triple Point, a software designer and supplier, 

entered into a contract to supply a commodities 

trading software system to PTT, Thailand’s national 

oil company. The project was split into two phases 

and provided for payment against a series of 

milestones.

The contract contained a liquidated damages clause 

which provided that if Phase 1 of the work was not 

delivered by the specified date, then Triple Point 

would be “liable to pay the penalty at the rate of 0.1% 

(zero point one percent) of undelivered work per day 

of delay from the due date for delivery up to the date 

PTT accepts such work ... ”.

Stages 1 and 2 of Phase 1 were completed, albeit 

149 days late. PTT paid the amount invoiced for 

these stages. When Triple Point demanded payment 

for further work, PTT refused to pay on the basis that 

Triple Point had not achieved the relevant milestones. 

Triple Point halted work and left the site. PTT claimed 

Triple Point had wrongfully suspended work and 

terminated the contract. Triple Point then commenced 

proceedings claiming the invoiced sums and PTT 

counterclaimed damages, including delay liquidated 

damages, consequent on Triple Point’s repudiatory

breach of the contract.

Triple Point’s claim was dismissed at first instance 

and PTT was awarded damages of nearly US$4.5 

million. Triple Point appealed.

Issues on appeal

Triple Point argued that the liquidated damages 

provision was an unenforceable penalty as it imposed 

a detriment on Triple Point that was “out of all 

proportion to any legitimate interest of the innocent 

party” (per Lord Neuberger in Cavendish Square 

Holdings BV v Makdessi [2015] UKSC 67). The Court 

of Appeal disagreed – the losses that PTT might 

suffer as a result of late delivery could well be much 

greater and the formula in the contract, despite using 

the word “penalty”, was a genuine pre-estimate of the 

likely losses.

However, the main issue on appeal centred on Triple 

Point’s argument that the liquidated damages clause 

was not engaged because it only applied when work 

was delayed, but subsequently completed, and 

accepted, and it did not therefore apply to work which 

was never accepted.

Decision

The Court of Appeal recognised that this argument 

raised “questions of general principle concerning the 

operation of liquidated damages clauses in 

termination or abandonment cases” and reviewed the 

conflicting authorities on the issue, concluding that in 

cases where the contractor fails to complete the 

works and a second contractor steps in, there are 

three possible approaches to a delay liquidated 

damages clause:

1. The clause does not apply;

2. The clause only applies up to termination of the 

original contract; and

3. The clause applies until the second contractor 

completes the works.

The Court of Appeal was not convinced by the 

approach in (3) (despite this being the approach 

adopted in some recent cases, including GPP Big 

Field LLP v Solar EPC Solutions SL [2018] EWHC 

2866 (Comm), decided only a few months before this 

case) as it would allow the owner and the 

replacement contractor control over the period in 

which the liquidated damages run.
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In deciding between approaches (1) and (2), the Court 

of Appeal recognised that much will depend on the 

wording of the liquidated damages clause. The 

approach in (1) derives from the House of Lords 

decision in British Glanzstoff Manufacturing Co. Ltd v 

General Accident, Fire and Life Assurance Co. Ltd 

1913 SC (HL) 1. This case has never been 

disapproved, though it was not cited in more recent 

cases, which have favoured approach (2), and which is 

generally recognised as the orthodox approach.

Looking at the wording of the liquidated damages 

clause however, the Court of Appeal found that, much 

like that in the Glanzstoff case, it was focused on delay 

between the contractual completion date and the date 

Triple Point actually achieved completion. The clause, 

therefore, was not applicable to a situation where the 

contractor does not ever hand over the completed 

work.

As a result, the Court of Appeal held that PTT was able 

to recover liquidated damages only for the delay in the 

work that was actually completed; in respect of the 

work that was not completed by Triple Point, PTT’s 

remedy was to seek general damages. This required 

PTT to prove its losses and demonstrate that it had 

fulfilled its duty to mitigate losses.

Even for those completed works for which PTT could 

claim under the liquidated damages clause, it also had 

to contend with the contractual liability cap. The trial 

judge found that liquidated damages fell outside the 

cap, however the Court of Appeal found that they fell 

within the cap further reducing the amount PTT was 

able to claim from Triple Point under the liquidated 

damages clause.

Comment

This decision highlights the care that needs to be taken 

in drafting to ensure that a liquidated damages 

provision operates in the way the parties intend. To 

minimise risk, the liquidated damages provision should 

expressly state whether it continues to apply post-

termination.

For existing contracts, care should be taken to 

consider the impact of this decision in a potential 

termination scenario where the relevant contractual 

completion date has passed. It should not be assumed 

that the liquidated damages clause will apply, which 

may mean an owner is required to prove its loss as 

general damages. Depending on the type and extent 

of damage incurred, an owner could end up being in 

either a better or worse overall position as compared 

with a claim under the liquidated damages clause.

Care should also be taken when drafting, and 

construing, contractual liability caps to ensure they 

reflect the intention of the parties to exclude, or 

include, liquidated damages as appropriate.

Gillie Belsham 

Partner, London

T. +44 (0) 20 7481 0010 

gilliebelsham@incegd.com

Leila Peggs 

Managing Associate , London

T. +44 (0) 20 7481 0010 

leilapeggs@incegd.com
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Contractors are widely used in the oil and gas sector 

to ensure flexibility of resource, cost control and 

engagement of highly skilled individuals for technical 

workstreams.

The arrangements with contractors may be direct 

between the contractor and end user or involve an 

intermediary company which supplies the contractor 

to the end user. The use of the latter arrangement 

has been subject to HMRC scrutiny and IR35 

legislation was introduced in 1999 to combat potential 

tax avoidance by workers supplying their services to 

end users through an intermediary, such as a 

Personal Service Company (“PSC”).

If, but for the intermediary, the worker would be an 

employee of the end user, then IR35 will apply.

Current position

Currently in private sector arrangements, the PSC (or 

other intermediary) is required to determine whether 

IR35 applies and the end user is not involved in this 

decision.

If caught by IR35:

- The worker has to pay income tax and National 

Insurance Contributions (“NIC”) as if they were 

employed on the “deemed employment income”;

- Employer and employee’s national insurance 

contributions are payable by the worker’s PSC;

- The PSC needs to have a PAYE scheme.

IR35 determination is complex but will often involve 

three core principles to determine employment status:

1. Control – what degree of control does the end 

user have over what, how, when and where the 

worker completes the work?

2. Substitution – is personal service by the worker 

required or can the worker send a substitute in 

their place?

3. Mutuality of obligation – this is a concept where 

the end user is obliged to offer work, and the 

worker is obligated to accept it.

Changes in legislation 

From 6 April 2017, IR35 reforms were introduced 

impacting the public sector. IR35 status for 

contractors is now determined by the end user on a 

project-by-project basis. Many end users in the public 

sector have taken a risk-averse approach and 

decided to apply IR35 as the default position in 

contracting arrangements and taxed the PSC as if it 

were an employee. Whilst the PSC may be taxed on 

an employment basis, the worker providing the 

services does not receive any statutory employment 

rights or benefits.

From 6 April 2020 IR35 reforms already 

implemented in the public sector will be replicated for 

the private sector. 

An exemption from the IR35 changes is expected to 

be applied to small organisations which are likely to 

be determined as those with less than 50 employees.

Impact 

The changes will shift the responsibility for making 

IR35 status assessments from the intermediary to the 

end user who pays the intermediary. They will need 

to decide whether the IR35 rules apply to an 

engagement with individuals who work through their 

own limited company. Where it is determined that the 

rules apply, they will be required to account to HMRC 

for PAYE, NIC and the apprenticeship levy (if 

relevant), for the PSC’s tax liability. 

The CEST test 

The CEST (Check Employment Status for Tax) online 

tool was introduced in March 2017 by HMRC ahead 

of the introduction of the IR35 changes in the public 

sector requiring the end user to account to HMRC. 

The tool can be used to check the employment status 

of PSCs. However, it has a reliability rate of 85% and 

so is not always conclusive. Companies should 

therefore ensure they collate key information to 

determine PSC status in the event of a dispute. 
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In order for the CEST tool to produce an accurate 

result, the following information will need to be 

understood: 

- The worker’s responsibilities;

- Who decides the work to be done;

- Who decides when, where and how the work 

needs to be done;

- How the worker is paid;

- If there are any benefits or expense 

reimbursements involved in the contract 

engagement.

Three possible results will be returned from using 

CEST which may assist the end user with its decision 

on the responsibility to account to HMRC:

- The intermediaries legislation requiring the end 

user to account to HMRC applies; 

- The intermediaries legislation requiring the end 

user to account to HMRC does not apply;

- Unable to determine.

As can be seen from the “unable to determine” result 

the onus will remain on the end user to make the final 

determination.

Action now

Arrangements with contractors using intermediaries 

should be reviewed to ensure all parties understand 

the status of the arrangements, responsibilities and 

manage the impact of the new IR35 private sector 

rules. The following should be included in any such 

review:

- Does the contract allow the end user to deduct tax 

and NIC?

- Is there a right of worker substitution? 

- What indemnities relating to tax are included in the 

contracts?

- Does the PSC have its own terms of business?

- Does the PSC’s commercial arrangements 

suggest it is a sustainable genuine business, for 

example logo, corporate letterhead, website, 

published insights, separate phone number?

- What services does the PSC provide to other 

clients?

- Does the contract allow flexibility about “how” the 

work is to be performed?

- Are there tight and specific task specifications in 

the contract? 

Significant financial consequences of being caught by 

existing IR35 rules have been demonstrated in a 

number of high-profile cases where the tax tribunal 

has made rulings for substantial backdated tax to be 

paid by workers who utilised an intermediary.

As the end user will now be required to account for 

the intermediary’s tax, an additional administrative 

burden is imposed on the end user as well as a 

financial risk in the event HMRC seek to recover 

unpaid tax from the end user responsible for the 

collection of tax. 

Preparation is therefore now key in ensuring that the 

arrangements in place are those that the parties had 

intended.

Rebecca Thornley-Gibson 

Partner, London

T. +44 (0) 20 7481 0010 

rebeccathornley-gibson@incegd.com

Jonathan Young

Trainee Solicitor, London

T. +44 (0) 20 7481 0010 

jonathanyoung@incegd.com
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In a decision handed down last month, the 

Commercial Court has considered, for the first time, 

the consequences under clause 12(e) of BIMCO 

SUPPLYTIME 2017 of failing to dispute an invoice 

before the due date:  Boskalis Offshore Marine 

Contracting BV v Atlantic Marine and Aviation LLP 

(Atlantic Tonjer) [2019] EWHC 1213 (Comm).

Background

The case concerned the charter of a multi-purpose 

support vessel, the Atlantic Tonjer (the “Vessel”). On 

9 April 2018, Atlantic Marine and Aviation LLP (the 

“Owners”) chartered the Vessel to Boskalis Offshore 

Marine Contracting BV (the “Charterers”) on an 

amended BIMCO SUPPLYTIME 2017 form. 

Clause 12 (Hire and Payments) of the Charterparty 

had a number of additions, but the relevant sub-

clauses (e)(Payments), (f)(Suspension and 

Termination) and (g)(Audit) were in unamended

form. In particular, clause 12(e) provides:

"(e) Payments - Payments of hire, fuel invoices 

and disbursements for the Charterers' account 

shall be received within the number of days 

stated in Box 24 from the date of receipt of the 

invoice. Payment shall be received …  in full 

without discount or set-off …

If the Charterers reasonably believe an 

incorrect invoice has been issued, they shall 

notify the Owners promptly, but in no event no 

later than the due date, specifying the reason 

for disputing the invoice. The Charterers shall 

pay the undisputed portion of the invoice but 

shall be entitled to withhold payment of the 

disputed amount … "

It was agreed that payment was to be made within 21 

days after issue of the invoices (Box 24). 

Between 16 June 2018 and 13 July 2018, the Owners 

rendered invoices for hire, accommodation, meals 

and other services to the Charterers. The Charterers 

did not pay the invoices and the Owners commenced 

arbitration. 

Tribunal decision

One of the issues that the Tribunal had to consider 

was the date by which the Charterers should have 

notified the Owners of an incorrect invoice and the 

consequences of failing to do so.  

The Tribunal determined that, if the Charterers 

wished to avoid their obligation to pay the invoices, 

they had to notify the Owners that an incorrect invoice 

had been issued within 21 days of receipt and that the 

consequence of failing to do so was that they came 

under an “obligation to pay [the Owners] the amount 

invoiced which they had not disputed within the 

relevant period”. 

The Tribunal also concluded that clause 12(e) was 

not a time bar provision and that the Charterers’ 

characterisation of it as such was misconceived.

Commercial Court

The Charterers appealed to the Commercial Court on 

two questions of law: 

1. Whether clause 12(e) meant that the Charterers 

were debarred from raising defences against the 

invoices if they failed to notify the Owners before 

the due date for payment;  and

2. Whether the Charterers were entitled to recover 

sums paid to the Owners which were not in fact 

due because the Charterers had a defence to the 

Owners’ claim for those sums (if that defence did 

not give the Charterers an independent 

counterclaim or a claim under the audit clause). 

On question (1), the Charterers argued that the words 

of clause 12(e) were unclear and possibly ambiguous 

because they did not state that a failure to give notice 

would debar the Charterers from raising a defence to 

the sums claimed. The Charterers also argued that 

the clause was analogous to an exclusion or time bar 

and therefore needed to be clearer. 
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The Commercial Court agreed with the Tribunal and 

found that it was clear and unambiguous from the 

wording of clause 12(e) that the Charterers were 

barred from disputing the payment of invoices unless 

done so within the 21 days referred to in the contract. 

The Court highlighted the importance of cashflow for 

owners and the fact that the agreed periods in clause 

12(e) were negotiated by two commercial parties of 

equal bargaining power. Accordingly, if the Charterers 

reasonably believed that there was an error in any 

invoice, they should have given the Owners the 

required notice under the clause within the time 

period specified because this is how the parties had 

bargained for disputes to be raised. 

The Commercial Court also agreed with the Tribunal 

that the Charterers could always bring a counterclaim 

(including a claim for breach of contract or unjust 

enrichment) if they had paid sums which they later 

believed were not properly payable and, therefore, 

clause 12(e) was not analogous to a time bar or 

exclusion clause. 

On question (2), the Commercial Court also upheld 

the Tribunal’s decision that the Charterers could not 

recover sums paid, even though they had a defence, 

if that defence was not a counterclaim in respect of 

financial loss resulting from such payment or by way 

of audit under clause 12(g). In other words, the 

Charterers could not raise off-hire defences which did 

not constitute a breach of contract unless they had 

notified the Owners of such defences before the due 

date of an invoice. 

Therefore, the Charterers’ appeal was dismissed by 

the Commercial Court.

Comment

As this is the first opportunity that an English court 

has had to consider clause 12(e) of BIMCO 

SUPPLYTIME 2017, this case provides important 

clarification on the interpretation of this clause and the 

requirement for charterers to give prompt notice if 

they dispute an invoice (or part of it) and do not 

believe it should be paid. 

In practice, charterers will lose their right to raise an 

off-hire defence if this is not notified promptly to 

owners, even in situations where charterers are not 

able to decide if they have such a defence within the 

agreed period for disputes to be raised (unless the 

claim can be construed as a claim for damages for 

the owners’ breach of the charterparty). Charterers 

should either seek to extend the period within which 

invoices may be disputed or ensure that any issues 

with the invoices are raised promptly and within the 

period agreed. It is also important for parties to be 

mindful that charterers may also have a remedy 

under the audit clause (although, depending on the 

wording, the audit clause may be much more limited 

in scope). 

It is, however, worth nothing that, given that the 

wording of clause 12(e) was amended from 

SUPPLYTIME 2005, this does raise a question about 

whether the court would have reached the same 

decision in relation to clause 12(e) of SUPPLYTIME 

2005. 

Chris Kidd was a member of the SUPPLYTIME 2017 

drafting committee.

Chris Kidd 

Head of Shipbuilding and Offshore 

Construction, Partner, London

T. +44 (0) 20 7481 0010 

chriskidd@incegd.com

David Choy 

Senior Associate, London

T. +44 (0) 20 7481 0010 

davidchoy@incegd.com
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“It will remain our inexorable direction of travel to 

maintain the White Book as the practitioners’ text of 

choice.” – Sir Geoffrey Vos, Chancellor of the High 

Court and Editor-in-Chief of the White Book in the 

Preface to the 2019 Edition.

The White Book: the procedural text which contains 

the Civil Procedure Rules (“CPR”) together with 

commentaries as to application, and which is used 

extensively by the judiciary, barristers and solicitors.  

Unfortunate then, that the Chancellor himself should 

declare the White Book to be wrong in relation to the 

new disclosure pilot scheme in the Business and 

Property Courts in England and Wales which came 

into force through Practice Direction 51U of the CPR 

on 1 January 2019 (the “Pilot”) and its application to 

proceedings where standard disclosure had been 

ordered by the court prior to commencement of the 

Pilot.

Specific disclosure: standard disclosure or 

Extended Disclosure?

Prior to the commencement of the Pilot a party would 

have made an application for specific disclosure to 

seek disclosure of additional documents but that 

process was abolished (for relevant cases) by the 

Pilot.  Instead, paragraph 18.1 of the Pilot provides 

that “The court may at any stage make an order that 

varies an order for Extended Disclosure. This 

includes making an additional order for disclosure of 

specific documents or narrow classes of documents 

relating to a particular Issue for Disclosure.”  But does 

the court have jurisdiction to make such an order 

where there had been no previous order for Extended 

Disclosure (because the court had previously made a 

standard disclosure order)?  

Three recent cases have tackled this issue in slightly 

different ways. The facts of each case are largely 

irrelevant save that, in common with all three: 

- each case had started before 1 January 2019 and 

thus was an “existing” case; 

- the court had made an order for standard 

disclosure;

- it was alleged that a party had failed to comply 

with its standard disclosure obligation;

- specific documents or categories of documents 

were sought;

- the application came late in the day; the main trial 

would come before the court within 1-3 months of 

the application.

The solutions

White Winston Select Asset Funds LLC, and 

another v Mahon and another [2019] EWHC 1014 

(Ch) (23 January 2019)

Mr Johnson QC (sitting as a Deputy Judge of the 

High Court) thought the court did not have jurisdiction 

to make an order for specific disclosure because Rule 

31.12 of the CPR had been replaced by the Pilot.  

But, he was not convinced that he had jurisdiction 

under paragraph 18.1 of the Pilot because, he 

considered, the latter applied only where there had 

been Extended Disclosure, which had not occurred in 

this case.

Mr Johnson QC, however, considered that he did 

have jurisdiction to make an order analogous to a 

Rule 31.12-type specific disclosure order under the 

court’s general case management powers, which 

seemingly are preserved by paragraph 20 of the Pilot.

Specific disclosure was ordered in relation to the 

categories of documents sought.

Kazakhstan Kagazy plc and others v Zhunus and 

others [2019] EWHC 878 (Comm) (4 April 2019)

Mr Justice Baker, whilst stating that Part 31 no longer 

applies to disclosure applications, concluded that “it 

must be right that the court can, in an appropriate 

case, make a proper and targeted order for specific 

disclosure, such as might have been given under Part 

31, if justified”.  
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Although Mr Justice Baker did not refer expressly to 

the court’s general case management powers (as Mr 

Johnson QC did), he did conclude that a specific 

disclosure order would be appropriate in 

circumstances where a party had not complied with 

its standard disclosure obligations and where the 

parties were operating to an expedited timetable.

Limited specific disclosure was ordered.

Sheffield United Ltd v UTB LLC and others [2019] 

EWHC 914 (Ch) (9 April 2019)

Here it was suggested in argument that the Pilot did 

not apply because:

a) Paragraph 1.3 of the Pilot states that “The pilot 

shall not disturb an order for disclosure made 

before [1 January 2019] … , unless that order is 

varied or set aside”; and

b) The commentary at paragraph 51.2.10 of the 

White Book stated that “The pilot does not apply 

to any proceedings where a disclosure order had 

been made before it came into force unless that 

order is set aside or varied … ”.

Sir Geoffrey Vos rejected this suggestion, making it 

clear that the Pilot applied to all (relevant) 

proceedings even where previous disclosure orders 

were made.  As to the commentary in the White 

Book, Sir Geoffrey said “It seems to me that the note 

is a misunderstanding of paragraph 1.3 of the Pilot

…” i.e., wrong. Unfortunate given Sir Geoffrey’s own 

preface in the White Book (above) but, as Sir 

Geoffrey himself noted in his judgment, sometimes 

hard-pressed lawyers make unfortunate comments, 

even mistakes.

Sir Geoffrey referred to paragraph 18.1 and said that 

“The court will interpret the new PD51U in a way that 

makes it work as effectively in relation to applications 

for disclosure in proceedings issued after 1st January 

2019 as it will in relation to further applications for 

disclosure made in cases where disclosure was 

already ordered under CPR Part 31 before that date.”

Applying the Pilot, Sir Geoffrey considered whether 

he should “allow” Extended Disclosure, which is not 

the default position.  Sir Geoffrey noted that:

- “the Pilot was intended to effect a cultural change”; 

- disclosure was to be “directed specifically to 

defined issues arising in the proceedings”; 

- the court had to “consider whether the application 

is “reasonable and proportionate having regard to 

the overriding objective””; and 

- “the court will only make an order for Extended 

Disclosure where it is persuaded that it is 

appropriate to do so in order fairly to resolve one 

or more of the Issues for Disclosure”.

The application was refused because it did not meet 

those requirements.

Comment

It seems that whilst the court might not interfere with a 

prior standard disclosure order, any new disclosure 

applications will be dealt with in accordance with the 

Pilot.  The Chancellor made it clear that Extended 

Disclosure is not to be used as a tactic.  Parties must 

not take every point but instead are expected to 

cooperate, act proportionately at every stage of the 

disclosure process and focus on those issues that 

require resolution so as to promote the reliable, 

efficient and cost-effective conduct of disclosure to 

achieve a just and proportionate resolution of the real 

issues in dispute.

Ben Moon

Legal Director, London

T. +44 (0) 20 7481 0010 

benmoon@incegd.com
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Contrary to other recent decisions, the Supreme 

Court has upheld the Court of Appeal in Vedanta 

Resources PLC and another (Appellants) v Lungowe

and others (Respondents) [2019] UKSC 20, by 

unanimously dismissing the Appellants' appeal on the 

grounds of jurisdiction and allowing proceedings 

against a UK-based “anchor defendant”, so also 

securing jurisdiction in England against the overseas 

defendant.

Background

Konkola Copper Mines plc (“KCM”) is a Zambian 

subsidiary of Vedanta Resources PLC (“Vedanta”), a 

UK-registered parent company. KCM owns and 

operates the Nchanga Copper Mine in Zambia, one 

of the largest copper mines in the world. The 

Claimants, 1,826 Zambian citizens living in close 

proximity to the mine, alleged that discharge from the 

mine polluted the local waterways, caused personal 

injury, and damaged property, leading to loss of 

income. The claim was brought in both negligence 

and for breach of Zambian environmental law.

The Claimants issued proceedings in England 

against Vedanta and obtained permission to serve 

proceedings on KCM out of the jurisdiction. Vedanta 

and KCM challenged the jurisdiction of the English 

courts to hear this claim. In 2016, the High Court held 

that although the tort and subsequent harm occurred 

in Zambia, the Claimants could bring proceedings in 

the English courts. On appeal in 2017, the Court of 

Appeal upheld the High Court's judgment. Vedanta 

and KCM obtained leave to appeal these decisions 

before the Supreme Court.

Supreme Court decision

The Supreme Court was required to address four 

issues in considering this appeal:

1. Was there an abuse of EU law?

2. Was there a triable issue to be heard against 

Vedanta?

3. Were the English courts the proper place for this 

claim to be heard? and

4. If Zambia was considered the proper place for 

the claim, could substantial justice be obtained 

there?

Abuse of EU law:

Although establishing English court jurisdiction over 

KCM was also considered a key part of the 

Claimants' decision to litigate in England, it was not 

the sole purpose, and so the lower courts found no 

reason to deviate from the established principle of EU 

law that a court cannot decline jurisdiction where a 

defendant is a company domiciled in a Member 

State. 

As the Supreme Court found no error in the law 

applied by previous judgments, they did not revisit 

these factual findings.

A triable issue against Vedanta:

The lower courts conducted a summary review of the 

available evidence to establish whether Vedanta 

owed a duty of care to the Claimants and/or was in 

breach of Zambian environmental law. The courts 

concluded that certain material appeared, at face 

value, to support the view that the Claimants’ case 

that the parent owed a duty of care was arguable, 

such as:

- A sustainability report which referenced problems 

arising at the mine (including discharges into 

waterways), and emphasised the direct oversight 

of subsidiaries by the Vedanta board;

- A management service agreement in which 

Vedanta would provide services, such as staff 

training, to KCM; and

- Public statements which indicated Vedanta's 

commitment to rectify environmental risks and 

technical issues at the mine.  

https://www.incegd.com/en/knowledge-bank/weighing-anchors-parent-company-control-must-be-effective-and-not-just-perceived
https://www.incegd.com/en/knowledge-bank/anchor-defendants-court-of-appeal-confirms-effective-control-requirement
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The Supreme Court rejected Vedanta’s argument that 

the summary review had erroneously extended the 

scope of the tort of negligence in finding a triable 

issue against Vedanta.  Indeed, the Supreme Court 

was not distracted by whether or not the lower courts’ 

factual findings were correct, but more concerned 

with whether there was sufficient material upon which 

to base the conclusions reached.  The Supreme 

Court found that “it is well arguable” on the evidence 

available that there was a sufficient level of 

intervention by Vedanta in the operation of the mines. 

Proper place:

The Supreme Court disagreed with the lower courts, 

finding that the Claimants had multiple options at their 

disposal, such as suing both parties in Zambia (which 

Vedanta had agreed to), or suing Vedanta in England 

and KCM in Zambia, albeit with the risk of 

irreconcilable judgments. Focusing on the latter, the 

court referenced Article 8 of the Recast Brussels 

Regulation, which gives a Claimant the choice, but 

not an obligation, to consolidate proceedings to a 

single Member State in order to avoid the possibility 

of irreconcilable judgments. The Supreme Court 

considered that a similar position would apply, and so 

did here, even where the Claimant was not domiciled 

in the EU.

Substantial justice in Zambia:

Having stated that Zambia was clearly the proper 

place for the claim, Lord Briggs clarified that evidence 

concerning the availability of access to substantial 

justice is rightly considered separately and may be a 

ground for derogating from any finding about proper 

place.

Following the findings of the lower courts, the 

Supreme Court was persuaded by two primary 

factors put forward to evidence the lack of access to 

substantial justice if the case were heard in Zambia:

i. The Claimants lived in extreme poverty which 

would make it practically impossible to fund a 

group action such as this (particularly as 

conditional fee arrangements are not lawful in 

Zambia); and

ii. There was an absence in Zambia of legal teams 

with the required resources or experience to 

effectively litigate a claim of this size and 

complexity.

Conclusion

The Supreme Court’s decision is out of the ordinary in 

that it bucks the trend of refusing jurisdiction in cases 

where anchor defendants are sued in respect of 

claims against overseas subsidiaries.  In doing so, 

the Supreme Court has emphasised four key factors:

1. Article 4 of the Recast Brussels Regulation is 

good law and provides the right to establish 

jurisdiction against an anchor defendant; the fact 

that it impinges on the English law doctrine of 

forum conveniens is not an abuse of EU law;

2. The question of whether there is a real issue to 

be tried is effectively a summary judgment test, 

and in this case there was sufficient information 

in the material provided to say it was reasonably 

arguable that Vedanta had sufficient control to 

owe a duty of care;

3. On the test of proper place for the litigation alone, 

the claimants would have failed; but

4. That can be overridden in circumstances where 

substantial justice will not be available in the 

proper place, as was the case here.

Simon Hems 

Head of Energy & Infrastructure, 

Partner, London

T. +44 (0) 20 7481 0010 

simonhems@incegd.com

Andrew Cottrell 

Trainee Solicitor, London

T. +44 (0) 20 7481 0010 

andrewcottrell@incegd.com
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On 01 January 2019, the International Chamber of 

Commerce (“ICC”) issued a “Note to Parties and 

Arbitral Tribunals on the Conduct of the Arbitration 

Under the ICC Rules of Arbitration” (the “Note”). The 

Note contains practical guidance to parties and 

arbitrators conducting arbitrations under the ICC 

Rules. Although references to the ICC Rules in the 

Note are to the 2017 Rules (which are currently in 

force), the Note itself makes clear that, unless 

otherwise indicated, the guidance provided applies to 

all ICC arbitrations, regardless of the version of the 

Rules they are being conducted under.

Largely, the Note provides administrative guidance, 

for example, which arbitration documents must be 

sent in hard copy, and to whom. It also addresses, 

amongst other things, costs of the arbitration, and 

fees incurred by the Tribunal in carrying out their 

duties. For the most part, the content is 

uncontroversial. However, where parties currently in 

ICC arbitrations may pause for thought is section IIID.

Publication of arbitration awards

Under this section of the Note, the ICC first explains 

that “publicising and disseminating information about 

arbitration has been one of the ICC’s commitments 

since its creation and an instrumental factor in 

facilitating the development of trade worldwide” 

(paragraph 40). Paragraph 41 then goes on to state 

that all parties and arbitrators involved in ICC 

arbitrations accept that, as of 01 January 2019, all 

ICC arbitration final and interim awards from current 

arbitrations, including dissenting or concurring 

opinions, may be “published in [their] entirety”. This 

may obviously cause concern amongst commercial 

parties who chose arbitration, over litigation, due to 

the perceived privacy and confidentiality of the 

process. But all is not lost. There are also a number 

of safeguards included in the Note which the parties 

may take advantage of to delay or prevent 

publication. 

For example, the Secretariat of the ICC will remind 

the parties at the time the final award is notified that 

the award may be published. There is also a two year 

period from that date before which it will be published, 

although the parties can agree to a longer or shorter 

period should they so wish. Further, it is open to any 

party to opt out of publication, or insist that the award 

is first partially or fully anonymised or 

pseudonymised. Publication will also be subject to 

any specific confidentiality agreement between the 

parties which covers the arbitration; where such a 

provision exists, the parties will be asked to positively 

provide their consent to publication. 

In practice, therefore, it is relatively straightforward to 

prevent publication of an award. However, it is now 

necessary for parties to opt out, rather than opt in 

(other than as set out above), and parties should be 

alive to this if they receive final awards in ICC 

arbitrations on or after 01 January 2019. 

Although this change may initially be met with 

consternation, there is, of course, a potential upside. 

The confidential nature of arbitration has long meant 

that any new or novel legal finding in an award cannot 

be relied upon in subsequent disputes. If this new 

policy succeeds in widening the available arbitration 

awards that can be studied, then greater certainty 

about particular points of law or procedure may be 

achieved if they can be used as precedents. 

However, it remains to be seen (i) whether parties will 

be willing to have their awards published, even in an 

anonymised/pseudonymised form, and (ii) whether 

such anonymisation/pseudonymisation will be fit for 

purpose in all industries. For example, we can 

foresee situations that might arise in the energy 

industry where parties may be identified from the 

facts of the case through general industry knowledge, 

even where sensitive party information has been 

successfully redacted. 

If confidentiality is an overriding concern, then to 

ensure it is secured it may be prudent for parties to 

anticipate this change in policy by including specific 

arbitration confidentiality provisions in any contracts 

that choose ICC arbitration as the dispute resolution 

forum. Correctly drafted, this should require the 

parties to positively consent to publication of the 

arbitration award, rather than having to opt out of 

publication as would be required by the default 

position under the new policy. 

https://cdn.iccwbo.org/content/uploads/sites/3/2017/03/icc-note-to-parties-and-arbitral-tribunals-on-the-conduct-of-arbitration.pdf
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Arbitrator independence and impartiality

A further noteworthy area of guidance in the Note 

relates to section IIIA in relation to the independence 

and impartiality of arbitrators. Although not a new 

requirement, the ICC Rules require all prospective 

arbitrators to complete and sign a statement of 

acceptance, availability, impartiality and 

independence (Article 11(2) of the 2017 Rules). As 

part of this statement, the prospective arbitrator is 

obliged to disclose “ … any facts or circumstances 

which might be of such a nature as to call into 

question the arbitrator’s independence in the eyes of 

the parties, as well as any circumstances that could 

give rise to reasonable doubts as to the arbitrator’s 

impartiality.”

What is new in the Note, though, is the more detailed 

guidance, at paragraph 23, as to the type of “relevant 

circumstances” that should be disclosed. The nine 

examples provided (which are explicitly stated not to 

be exhaustive) include where the potential arbitrator 

acts or has acted as arbitrator in related cases, and 

where the potential arbitrator acts or has acted as 

arbitrator in a case involving one of the parties or its 

affiliates. Both of these examples arose in the case of 

Halliburton v Chubb, which we wrote up in a previous 

Bulletin, and which is currently awaiting appeal to the 

Supreme Court. We will provide a further update on 

this appeal in due course. 

In addition, the Note states that potential arbitrators 

should also consider, and disclose if necessary, 

relationships that they may have with non-parties to 

the arbitration who may nevertheless have an interest 

in the outcome of it (see paragraph 24).

Data

Subsection D of section VI of the Note also provides 

guidance on the position in relation to personal data. 

It confirms the ICC’s compliance with the General 

Data Protection Regulation (“GDPR”) and states that 

by participating in an ICC arbitration, every individual 

involved with the arbitration (including the parties and 

their representatives, the administrative secretary, the 

witnesses, the experts, and any other person involved 

in the arbitration in any capacity) accepts that 

collecting, transferring and archiving personal data is 

necessary for the purposes of the arbitration, and that 

the data may be published in the event of publication 

of the award. It is up to each party to make the 

relevant people aware of this requirement. 

Anna Macdonald 

Partner, London

T. +44 (0) 20 7481 0010 

annamacdonald@incegd.com
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In Teesside Gas Transportation Ltd v CATS North 

Sea Ltd and others [2019] EWHC 1220 (Comm), the 

Commercial Court has provided guidance on the 

principles of contractual interpretation which apply to 

lengthy, complex and long-term contracts.

Background

The Central Area Transmission System (“CATS”) is a 

gas pipeline and transmission system which 

transports natural gas from several production fields 

in the North Sea to an onshore processing terminal in 

Teesside.

In 1990, Teesside entered into an agreement with the 

CATS owners by which it reserved capacity in CATS 

over a 25 year period beginning in 1993 when CATS 

became operational. Teesside was to pay a fee for 

the reserved capacity which was fixed for the first 20 

years and calculated by reference to a contractual 

formula for the latter 5 years (“Capacity Fee”).

In essence, the Capacity Fee was calculated by 

apportioning the operating and capital expenses 

payable by Teesside on the basis of the proportion of 

total pipeline capacity reserved to it under the 

contract and then applying a 15% uplift.

Issues

The dispute concerned the calculation of the Capacity 

Fee, specifically the meaning and content of various 

elements of the contractual formula, including:

1. The scope of the defined term “CATS 

Transportation Facilities” (or “CTF”) as it related 

to various elements of operating and capital 

expenditure in the contractual formula;

2. Categorisation of expenditure components of the 

formula;

3. How the total pipeline capacity was to be 

calculated for a given year; and

4. The right of the CATS owners to restate the 

Capacity Fee and Teesside’s good faith, or lack 

of it, in contesting the Capacity Fee.

Resolving these issues required the court to consider 

the principles of contractual interpretation which apply 

to long, complex commercial contracts, and those 

unique to contracts which govern the parties’ 

obligations over an extended period.

Principles of interpretation

Before considering the individual issues of 

construction, the court set out several points that 

would guide its approach, in particular:

1. The contract was a lengthy and complex 

document (which had been subject to multiple 

rounds of amendment) and even though expert 

advisers were engaged in the drafting process, it 

should not be assumed that:

a) “[E]very phrase in such a document is as 

elegantly crafted or as logically 

integrated with every other as it might be 

desired”; or

b) “[T]he drafters will have envisaged every 

possible factual scenario which might 

arise under the contract over the course 

of the” contract term.

2. The contract could be categorised as long-term, 

meaning it was appropriate for the court to adopt 

what it described as a “flexible approach” to the 

issues of interpretation “to give effect to the 

reasonable expectations of the parties.”

3. The court considered the flexible approach would 

extend to “a certain (and fact-sensitive) degree of 

co-operation between the parties” (per Globe 

Motors v TRW Lucas Varity Electric Steering

[2016] EWCA Civ 396) but did not go so far as to 

“give rise to a more generalised duty of good faith 

on both parties” as suggested in Yam Seng Pte v 

International Trade Corp [2013] EWHC 111 (QB) 

in connection with similarly long-term relational 

contracts.

4. The “ordinary principles of construction” require 

the court to engage in a “unitary” construction

exercise by which it tests rival meanings of 

particular words and phrases against alternative 

meanings, the remainder of the contract, the 

contract’s commercial purpose and the 

background to its formation (per Lord Hodge in 

Wood v Capita [2017] UKSC 24).
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Decision

The individual points of interpretation are too 

numerous to recite individually, however the following 

two illustrate the court’s approach to construction 

under the contract.

The first issue the court considered was the scope of 

the CTF, namely whether it included four categories 

of equipment or components of the facilities. Only 

expenditure incurred in connection with the CTF 

formed part of the Capacity Fee.

The CTF was defined as “the facilities to be 

constructed, owned and operated by the CATS 

[owners], as described in Schedule I.” The CATS 

owners argued that the categories in dispute also 

formed part of the CTF as they were nevertheless 

“ancillary” to or “associated” with the transportation of 

gas within the pipeline.

The court was not persuaded by this argument, 

largely on the basis that extending the definition in 

this way would mean that items of equipment such as 

pig receivers would also be considered part of the 

CTF. This was held to be “unlikely to have been the 

intention of the parties”.

The final issue for the court concerned whether 

Teesside had an obligation to act in good faith in 

disputing the invoiced Capacity Fee. The contract 

provided a right for either party “to dispute, in good 

faith, any amount specified in an invoice”.

The court found that the existence of this clause 

meant that it was not possible to imply a duty of good 

faith (per Legatt LJ in Globe Motors) as the contract 

“exhaustively” defined the extent of any good faith 

obligations. In respect of the contractual obligation, it 

was found that by withholding certain sums after an 

audit had been completed and reviewed, Teesside’s 

board were in breach of the express term by acting in 

bad faith in continuing to dispute the relevant parts of 

the Capacity Fee invoices.

Comment

Although the court adopted a clear and pragmatic 

approach parties should always take care when 

drafting long-term contracts, particularly where 

obligations arise late in the contract term, as it may be 

that the court will apply a more flexible approach than 

might be the case in other types of contract. Similarly, 

if during the performance of a long-term contract the 

parties develop an understanding of how it is to be 

operated which is not reflected in the original wording, 

it would be prudent to record this in an addenda to the 

contract.

The court’s comments in relation to the duty of good 

faith in long-term relational contracts are also worthy 

of note: the various references to good faith in the 

contract were sufficient to defeat an argument that a 

separate, generalised duty of good faith should be 

implied. The English courts therefore continue to be 

reluctant to imply duties of good faith into contracts 

except in limited circumstances.

Chris Kidd 

Head of Shipbuilding and Offshore 

Construction, Partner, London

T. +44 (0) 20 7481 0010 

chriskidd@incegd.com
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Managing Associate, London

T. +44 (0) 20 7481 0010 

leilapeggs@incegd.com
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In ACL Netherlands BV, Hewlett-Packard The Hague 

BV and others v Michael Lynch & Sushovan Hussain 

[2019] EWHC 249 (Ch) the High Court refused to 

give permission for witness statements and other 

disclosed material in English proceedings to be 

provided to the FBI pursuant to a subpoena issued by 

a US court.

Background

In spring 2015, the Claimants filed a claim in the High 

Court for fraudulent misrepresentation against the 

Defendants in order to recover damages following the 

acquisition of the First Claimant by the Second 

Claimant (a wholly owned subsidiary of Hewlett 

Packard Enterprise ("HPE”), a US company). 

The Claimants alleged that the Defendants had 

fraudulently manipulated the First Claimant’s 

accounting information which resulted in the Second 

Claimant paying approximately US$5 billion more 

than it would have, had it known the company’s true 

value. 

By the time the Claimants had brought civil 

proceedings against the Defendants in the UK, both 

Defendants had already been the subject of lengthy 

related criminal investigations in the US which had 

resulted in an indictment of the First Defendant and a 

conviction of the Second Defendant. 

The application

HPE, who was not a party to the English proceedings, 

was ordered to comply with a subpoena of the Grand 

Jury of the US District Court for the Northern District 

of California (the “Subpoena”) seeking documents 

that it wished to use in an ongoing criminal 

investigation in the US. The First, Second and Fourth 

Claimants (the “Applicants”) filed an application at the 

High Court seeking permission to provide the FBI 

with copies of the Defendants’ witness statements 

and disclosed documents (the “Documents”) arguing 

they were caught by the Subpoena as subsidiaries of 

HPE and that the ambit of the request would include 

documents served in the English proceedings. Their 

position was that failure to comply could result in a 

finding of contempt of the US court or obstruction of 

justice, and they faced a real prospect of sanctions 

against them.

The Documents were subject to the provisions of the 

Civil Procedure Rules (“CPR”) 31.22 (in respect of 

disclosure) and 31.12 (in respect of witness 

statements) which stipulate that a party may only use 

such evidence for the purpose of the proceedings in 

which it has been served unless and until: (a) consent 

has been given, (b) the evidence has been made 

public, or (c) the court has given its permission. Since 

the Defendants did not consent to such use, and the 

Documents were not considered public documents as 

they had not yet been deployed in the English 

proceedings, the Applicants needed permission from 

the court to comply with the Subpoena.

The decision

The court took guidance from the leading case of 

Crest Homes Plc v Marks [1987] AC 829 which 

provides that the court will only release or modify the 

restrictions under the CPR (i) where there are special 

circumstances that constitute “cogent and persuasive 

reasons” for permitting collateral use of documents 

(“limb 1”), and (ii) the release or modification will not 

cause injustice to the person that has given 

disclosure (“limb 2”). 

The court opined that it will usually be difficult, if not 

impossible, to obtain permission for collateral use, 

especially with witness statements, except “where the 

Court is persuaded of some public interest in favour 

of, or even apparently mandating, such use which is 

stronger than the public interest and policy underlying 

the restrictions that the rules reflect.” The court 

confirmed that the most common public policy 

interest relied on is the public’s interest in ongoing 

investigations and/or the prosecution of serious fraud 

or criminal offences.

Limb 1: Cogent and persuasive reasons

The main argument that the court considered in 

relation to limb 1 of the test was whether or not the 

Applicants were under a compulsion to provide the 

documents in the US proceedings, and whether such 

a compulsion, if it existed, would discharge them of 

the burden of satisfying the court that these 

represented sufficiently “cogent and persuasive 

reasons” for permitting collateral use of the 

Documents. 
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Mr Justice Hildyard commented that:

1. In reality, it was the United States Attorney’s 

Office (“USAO”) that was driving the Subpoena, 

and it appeared that the USAO did not consider 

the Documents to be necessary to determine 

whether or not there should be an indictment, as 

one had already been issued;

2. It also appeared that the USAO only wanted the 

documents to either explore further evidential 

issues, for which it had already been satisfied of 

“probable cause”, or for the purposes of a future 

or further indictment which it had not yet 

determined was justified.

3. It did not appear to the court that the USAO had 

given any regard to the protections afforded to 

the Documents under the CPR or English law.

4. The terms of the Subpoena were drawn in “the 

widest possible terms”, and there was no 

attempt to tie the request to specific issues or 

areas of further investigation.

5. There was no indication when any of the 

indictments might come to court.

6. It appeared that only HPE was obliged to comply 

with the Subpoena, and that HPE did not have 

legal control of the Documents, as pursuant to 

the CPR the court’s permission was required for 

them to be used other than in the English 

proceedings, so HPE could not be compelled to 

hand the Documents over to the FBI as they 

were not in its control.

7. No evidence as to why the material was needed 

by the USAO or the Grand Jury had been 

submitted.

The court, therefore, found that the Applicants failed 

to demonstrate that they were compelled to provide 

the Documents, or that there was a need, let alone 

an immediate need, for the Documents to be 

provided. 

Limb 2: Injustice

The court considered two issues. First, whether any 

question of injustice in the US can simply be left to 

the US courts and, second, whether there was any 

real risk of injustice in the English proceedings.

With regard to injustice in the US, the court 

confirmed that it might arise if the witness statements 

were provided, as the USAO would know the identity 

of witnesses and the evidence they were prepared to 

give; something that would not be available to it 

under ordinary US process. The court was less 

persuaded of prejudice in relation to disclosed 

documents, but as limb 1 of the test had not been 

satisfied, it did not affect the court’s overall decision. 

In relation to prejudice in the English proceedings, it 

was identified that witnesses might well withdraw 

their witness statements, rather than risk having 

them handed over to the US authorities, and that 

handing them over in the absence of “pressing 

necessity” would likely cause interruption and 

distraction from ordinary case preparation. This was 

also to be weighed alongside the strict premise that 

those providing witness statements did so on the 

basis they would not be released for any other 

purpose. 

The court, therefore, concluded that prejudice and/or 

injustice might arise both in the US and the English 

proceedings. 

Conclusion

Whilst there may be a tendency to want to react 

quickly when allegations of wrongdoing and threats 

of involvement in criminal prosecutions are levelled 

at a company, this decision should provide comfort to 

those caught up in such situations. It confirms that 

attempts by foreign jurisdictions using extra-territorial 

powers to compel disclosure will not automatically 

take priority over a party’s protections under English 

law. 
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The Court of Appeal has recently considered the 

meaning of “practical completion” in a construction 

contract, and the circumstances under which practical 

completion may be prevented: Mears Limited v 

Costplan Services (South East) Limited, Plymouth 

(Notte Street) Limited, J.R. Pickstock Limited [2019] 

EWCA Civ 502.

Background

Pickstock was employed by Plymouth (Notte Street) 

Limited (“PNSL”) to design and build two blocks of 

student accommodation. PNSL entered into an 

Agreement for Lease (“AFL”) of the accommodation 

blocks with Mears, managers of student 

accommodation, who had agreed to take a long lease 

of the new accommodation following completion. 

Pickstock was also a party to the AFL. Costplan was 

employed as PNSL’s agent in respect of the 

construction project. 

The project encountered delays. The AFL contained a 

long stop date of 18 September 2018 (as varied) after 

which PNSL or Mears could terminate the AFL if 

practical completion under the construction contract 

had not been achieved. Assuming practical 

completion was achieved, then the lease was to be 

executed within five working days thereafter.

Over spring/summer 2018, Mears served several 

defects notices on PNSL which, amongst other 

things, alleged that around 56 rooms had been 

constructed more than 3% smaller than was required 

by the AFL. It did so on the basis that under clause 

6.2.1 of the AFL, PNSL was prevented from making 

any variations to the works that “materially affect the 

size (and a reduction of more than 3% of the size of 

any distinct area shown upon the Building Documents 

shall be deemed material), layout or appearance of 

the Property”. 

On 16 August 2018, Costplan indicated that it 

intended to conduct a pre-completion inspection, with 

the intention of issuing a certificate of practical 

completion. Four days later, given Mears’ concerns 

over the financial impact that the smaller rooms might 

have on its future income from letting the 

accommodation, Mears obtained an injunction 

restraining the issuance of the practical completion 

certificate. An expedited trial of certain issues was 

also ordered at this time. 

As part of these expedited proceedings, Mears 

sought five declarations from the court. The first three 

declarations related to whether Costplan was 

permitted to certify practical completion whilst there 

were known material or substantial defects and/or 

material and substantial breaches of the AFL. 

Declaration 4 was the main focus of judicial attention 

and was worded as follows:

“(4) That, on a true construction of the AFL, 

any failure to construct one or more of the 

rooms of the Property such that they are not 

more than 3% smaller than the sizes specified 

in the … drawings contained in the Building 

Documents … or (contrary to Mears’ primary 

case) such alternative room sizes otherwise 

agreed to by Mears is a material and 

substantial breach of Clause 6.2 of the AFL 

[and/or] constitutes a material and substantial 

defect in the works.”

Declaration 5 sought a finding that one or more of the 

rooms had, in fact, been constructed more than 3% 

smaller than the size(s) specified in the AFL or such 

alternative room sizes otherwise agreed to by Mears.

Court at first instance

At first instance, the High Court held that Mears was 

entitled to declaration 5, but declined to make 

declarations 1-4. 

It concluded that although there was a breach of 

clause 6.2.1 in relation to the size of the rooms, which 

the clause specified to be “material”, this did not 

necessarily mean that there was a material breach of 

the AFL, which would in turn prevent a certificate of 

practical completion being issued. Waksman J 

commented that this elided two separate concepts, 

namely “(a) the scale of the variation and (b) the 

scale of any resultant breach”.
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The court was also not persuaded that if the breach of 

clause 6.2.1 was irremediable, then it must necessarily 

follow that practical completion could not occur; other 

remedies would be, and were, available for such a 

breach.

Mears appealed against the decision not to allow 

declarations 1-4.

Court of Appeal

The Court of Appeal agreed with the judge at first 

instance. It concluded that, in relation to clause 6.2.1:

“… the parties were not saying that the resulting 

breach of contract was itself “material”. The 

words of clause 6.2.1 do not say that. 

Materiality is introduced only in relation to room 

size (“materially affect the size”), and not in 

relation to the resulting breach. There is nothing 

in clause 6.2.1 which addresses the character 

or quality of the breach. The clause simply 

provides a mechanism by which a breach of 

contract can be indisputably identified.”

The court went on to say that if the parties were taken 

to have agreed that any failure to meet the 3% 

tolerance, however trivial, was a material breach of 

contract, the result would be “very uncommercial” and 

that “clear words would be necessary for such a 

draconian result.” The Court of Appeal was of the view 

that no such wording existed in the AFL. 

Summary of case law in relation to practical 

completion

As part of the judgment, Lord Justice Coulson 

reviewed the case law in relation to the meaning of 

“practical completion” and distilled the following 

principles:

- There are no definitive rules as to the meaning of 

practical completion;

- Latent defects will not prevent practical completion;

- With regard to patent defects, there is no difference 

between outstanding work and defective work 

requiring remedial action;

- Practical completion can be achieved when “the 

works have been completed free from patent 

defects, other than ones to be ignored as trifling”;

- Whether or not an item is trifling is a matter of fact 

and degree, to be measured against “the purpose 

of allowing the employers to take possession of the 

works and to use them as intended” (Jarvis & Sons 

Limited v Westminster Corporation & Another

[1969] 1 WLR 1448);

- There is no judicial support for the proposition that 

an irremediable defect prevents practical 

completion. 

Conclusion

This case provides some helpful guidance as to the 

reality of when “practical completion” can be said to 

have occurred, as well as a useful summary of the law 

on this point. It is worth keeping in mind, however, that 

this case turned solely on the construction of clause 

6.2.1 of the AFL. The courts were, therefore, not 

entitled to consider whether, as a matter of fact, the 

breaches complained of were sufficient to justify 

rescission of the AFL or render the certificate of 

practical completion invalid, nor what an appropriate 

remedy would be for the breaches; that is the subject 

of further litigation and we will keep you informed of 

any relevant updates in due course.

Anna Macdonald 

Partner, London

T. +44 (0) 20 7481 0010 

annamacdonald@incegd.com
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On appeal, the High Court has endorsed the 

approach that if there is a principled way in which a 

vehicle can be identified to order disclosure of a prior 

privileged report, disclosure should be ordered. 

However, attempting to use general case 

management powers or varying an order after it has 

been made is not permitted.

Background

In Bowman v Thomson [2019] EWHC 269 (QB), a 

clinical negligence case, the claimant obtained an 

“advisory report” from a consultant urological 

surgeon, and a further draft report on causation from 

the same surgeon (“Expert 1”) in late 2015.

Following a conference, the claimant and his legal 

team are said to have lost confidence in Expert 1 and 

instructed a new expert (“Expert 2”) in February 2017.  

The claimant was granted permission by the court to 

rely on the evidence of three experts, including Expert 

2, and reports from those experts were served in May 

2018.

Entirely by chance, the defendant’s legal team 

approached Expert 1 about whether he could 

produce a report on behalf of the defendant (there 

were concerns that the defendant’s expert of like 

discipline would not be able to do so in time).  Expert 

1 reported a conflict, from which the defendant’s legal 

team correctly inferred that Expert 1 had produced a 

report on behalf of the claimant.

Application for disclosure

The defendant’s legal team requested disclosure of 

Expert 1’s report.  This was refused on the basis that 

the report was privileged.  The defendant’s legal team 

therefore made a disclosure application.

The judge considered the authorities in this area, 

which discourage “expert shopping” (the practice of 

switching experts because a first report does not 

support the case of the instructing party).  

In Vasiliou v Hajigeorgiou [2005] EWCA Civ 235, Mr 

Justice Dyson affirmed the principle in Beck v 

Ministry of Defence [2003] EWCA Civ 1043, noting 

that expert shopping is:

“ … undesirable and, wherever possible, the 

court will use its powers to prevent it.  It needs 

to be emphasised that, if a party needs the 

permission of the court to rely on expert 

witness A in place of expert witness B, the 

court has the power to give permission on 

condition that A’s report is disclosed” (this 

includes draft reports).

The application was refused on the basis that the 

claimant had already been granted permission to rely 

on the evidence of Expert 2 and was not seeking to 

change this.  The judge noted the defendant’s 

submission that the court could re-visit the order and 

impose a condition that the claimant could only rely 

on the report of Expert 2 if the report of Expert 1 was 

disclosed.  However, he concluded there was no 

basis for this or to impose any new conditions. The 

defendant appealed. 

Appeal

Counsel for the defendant argued that the judge had 

failed to:

1. apply the relevant principles that show it is 

undesirable to permit expert shopping; and

2. exercise case management powers to make any 

orders at all (for example, by varying the order 

originally granted).

Mr Justice Dingemans dismissed the appeal, 

concluding that the claimant was granted permission 

to rely on the evidence of Expert 2 without the need 

for any further order requiring disclosure of the draft 

report of Expert 1.  As such there was no vehicle for 

the imposition of such a condition under the existing 

orders.  Further, the judge rejected the defendant’s 

submission that it should exercise its discretion under 

CPR 3.1(7) to vary the original order granting 

permission when this provision was not referred to 

before the judge hearing the original application.  Mr 

Justice Dingemans went on to say that even if he had 

this power it would not, in his judgment, be 

appropriate to vary the order:
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“ … this is not a secure basis on which to vary 

the order and require disclosure of Mr Reynard 

[Expert 1]’s report of 1 November 2015.  It was 

pure chance that it was discovered to have 

been produced and therefore this is a very fact 

specific decision.  The defendant did not seek 

confirmation before the order of 15 November 

2017 was made that the claimant had not 

obtained prior expert evidence from any other 

expert.  The defendant could have done so, 

and it is not clear what the attitude of the 

claimant would have been, but the time for 

asking was before the order was made”.

The judge endorsed the approach set out in Vasiliou; 

namely that if there is a principled way in which a 

vehicle can be identified to order disclosure of a prior 

privileged report, disclosure should be ordered, but 

attempting to use general case management powers 

or varying an order after it has been made is not 

permitted.

Comment

This is a fact specific decision.  Also, both parties 

were clear that routine questioning about whether 

parties have obtained prior expert evidence at case 

management conferences should be discouraged 

because this is likely to lead to “greater cost, 

complication and expense for very little gain”. 

However, the effect of this outcome may nonetheless 

be to encourage parties to adopt routine, and early 

(i.e. pre-case management conference), questioning 

of this nature so as not to forfeit their chance to obtain 

disclosure of prior expert evidence, and satisfy 

themselves that theirs is not a case involving expert 

shopping.

Simon Hems 

Head of Energy & Infrastructure, 

Partner, London

T. +44 (0) 20 7481 0010 

simonhems@incegd.com

Mette Duffy 

Managing Associate, London

T. +44 (0) 20 7481 0010 

metteduffy@incegd.com
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FIRM NEWS

“You & Ince, in any case”

On 31st May, the firm announced it had changed its 

brand name to Ince. This change encompasses 

most of the affiliated entities, including the 

international offices. We continue to advise on 

matters within a wide variety of sectors, maintaining 

our specialist knowledge and experience in energy 

and infrastructure, shipping, aviation and travel, 

commodities and trade, TMT, gaming, leisure, 

hospitality, retail and commercial real estate, 

insurance and private wealth and family. Clients 

have access to an integrated global team, including 

over 500 legal experts, working from offices in 

London, Cardiff, Hamburg, Cologne, Piraeus, 

Gibraltar, Dubai, Singapore, Hong Kong, Shanghai, 

Beijing. We continue to further develop and 

strengthen our relationships with local law firms in 

jurisdictions where we do not have an office to 

ensure full global coverage.

For more information, and to view our new corporate 

video, click here. 

Ince launches major expansion in Asia

Ince Hong Kong, part of the Ince network, has 

announced growth plans in Asia that will strengthen 

the firm’s core practice areas of shipping, 

international trade, insurance, energy and 

infrastructure as well as power a rapid expansion of 

the business with new capabilities across Hong 

Kong and Mainland China. The spearhead of this 

expansion is the addition of three lateral-hire 

partners joining the firm in Hong Kong, launching 

new corporate finance/IPO and construction 

practices, and strengthening existing core business 

areas.

Click here to read more.

Ince recognised in Chambers Global 2019

Chambers Global 2019, which identifies and ranks 

the most outstanding law firms in the world, has 

ranked Ince in 17 legal practice areas, including top-

tier ranking for global-wide shipping litigation.

Click here to read more. 

RICS publishes statement on Countering Bribery 

and Corruption, Money Laundering and Terrorist 

Financing

The Royal Institution of Chartered Surveyors have 

published a professional statement on Countering 

Bribery and Corruption, Money Laundering and 

Terrorist Financing. Ince partner Alex Ktorides co-

authored this professional statement which sets out 

mandatory requirements for RICS members and 

RICS-regulated firms in relation to bribery, 

corruption, money laundering and terrorist financing. 

Click here to read more. 

Acquisition of Rampart Corporate Advisors 

Limited

Gibraltar-based Ramparts, a legal services business 

with a specialism in e-gaming, financial services and 

fintech, distributed ledger technology and 

cryptocurrency matters, is the latest law firm to join 

Ince. 

Click here to read more. 

EVENTS

Planning is underway for our autumn Smart 

seminars to be held as follows:

 Houston – 19 November, The Royal Oaks 

Country Club

 Aberdeen – 3 December, The Marcliffe Hotel

 Rotterdam – date to be confirmed

 Dubai – date to be confirmed 

If you would like to be kept updated with information 

on future events, please email energy@incegd.com. 

https://www.incegd.com/en
https://www.incegd.com/en/news-and-events/news/ince-and-co-to-launch-major-expansion-in-asia?event=reloadNews&currentPagePiD=58e41a06c6fe1b38205717f2&assetType=EVENT,NEWSENTRY&orderBy=datedesc&take=8&skip=8&ajaxbranchid=58ef614fc6fe1b266450fe10
https://www.incegd.com/en/news-and-events/news/ince-gordon-dadds-recognised-in-chambers-global-2019?event=reloadNews&currentPagePiD=58e41a06c6fe1b38205717f2&assetType=EVENT,NEWSENTRY&orderBy=datedesc&take=8&skip=8&ajaxbranchid=58ef614fc6fe1b266450fe10
https://www.incegd.com/en/news-and-events/news/rics-publishes-statement-on-countering-bribery-and-corruption-money-laundering-and-terrorist-financing?event=reloadNews&currentPagePiD=58e41a06c6fe1b38205717f2&assetType=EVENT,NEWSENTRY&orderBy=datedesc&take=8&skip=8&ajaxbranchid=58ef614fc6fe1b266450fe10
https://www.incegd.com/en/news-and-events/news/rics-publishes-statement-on-countering-bribery-and-corruption-money-laundering-and-terrorist-financing?event=reloadNews&currentPagePiD=58e41a06c6fe1b38205717f2&assetType=EVENT,NEWSENTRY&orderBy=datedesc&take=8&skip=8&ajaxbranchid=58ef614fc6fe1b266450fe10
mailto:energy@incegd.com
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