


incegd.com

Table of contents

Court construes International Group’s standard LOI wording in context of charterparty chain                                                        03

Court finds ship operator can limit liability 07

The limited fiduciary duties of intermediary brokers                                                                                                                      10

When is a shipper not a shipper?                                                                                                                            13

Court asserts its jurisdiction in marine insurance dispute                                                                                                                16

No extensions of time for delivery in shipbuilding contracts for buyer-induced delay                                                                       20

Court grants anti-suit injunction in misdelivery claim                                                                                                                        23

New UK restructuring tool: a potential game changer for the maritime sector                                                                                  26



incegd.com3

Court construes International Group’s standard LOI wording in 
context of charterparty chain
Trafigura v. Clearlake and Clearlake v. Petrobras (Miracle Hope) [2020] EWHC 995 (Comm)
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In a series of recent judgments, the Court has 

granted injunctive relief to uphold the right of a 

disponent owner in a chain of charterparties to 

compel its charterer to provide the security 

promised in a letter of indemnity (LOI) given in 

return for the owner agreeing to discharge cargo 

without presentation of original bills of lading. The 

judgments provide useful guidance on the 

International Group of P & I Club LOI wordings.

The background facts

The vessel, MT Miracle Hope, had been time-

chartered by her owners, Ocean Light Shipping 

Inc (“Ocean Light”), to Trafigura Maritime Logistics 

Pte Ltd (“Trafigura”), who had in turn sub-

chartered the vessel to Clearlake Chartering USA 

Inc, subsequently amended to Clearlake Shipping 

Pte Ltd (“Clearlake”). Clearlake had sub-chartered 

the vessel to Petróleo Brasileiro SA (“Petrobras”) 

for the carriage of a cargo of oil from Brazil to 

China.

The two sub-charters were on materially back-to-

back terms, based on the Shellvoy 6 form, which 

contains deemed LOI wording, with the LOI 

subject to English High Court jurisdiction. The 

deeming language provided that the owners would 

agree to discharge the cargo without the 

presentation of the original bills of lading if the 

charterers invoked the LOI provisions and, in such 

circumstances, an LOI was deemed to have been 

given. The LOI was on terms that combined some 

of the International Group LOI wording with other 

wording specific to these charterparties. It 

contained the usual operative provisions featuring 

in the International Group LOI wordings whereby 

the charterers agree: (i) to indemnify the recipient 

of the LOI, his servants and agents, in respect of 

any liability sustained as a result of delivering the 

cargo without the bills of lading; (ii) to provide 

funds to defend any proceedings brought; and (iii) 

to provide “such bail or other security as may be 

required” to prevent an arrest or to secure the 

release of the arrested vessel.

On 30 October 2019, Clearlake passed on orders 

from Petrobras requiring the vessel to discharge 

some of her cargo without presentation of the 

original bills of lading and Clearlake specifically 

invoked the relevant clause of its charterparty with 

Trafigura. The vessel duly discharged the relevant 

cargo in China on 13 November 2019.

In March 2020, the vessel was arrested in 

Singapore at the suit of a bank, Natixis Singapore, 

who claimed to be the lawful holders of the bills of 

lading and had apparently not been reimbursed by 

the buyer of the cargo for a payment of some US$ 

65 million made under a letter of credit. Natixis 

claimed that the cargo had been misdelivered and 

demanded security from Ocean Light of US$ 76 

million.

Each of the disponent owners looked to its 

charterer to honour the LOI given by that 

charterer: Trafigura looked to Clearlake to secure 

the arrest and provide defence funds and 

Clearlake looked to Petrobras to do the same.

The injunction applications

When security and defence funds from Clearlake 

were not forthcoming, Trafigura applied to the 

English Court for a mandatory injunction to compel 

Clearlake to honour the terms of its LOI. Clearlake 

subsequently applied for an injunction to compel 

Petrobras to honour its LOI. Those injunctions 

were both granted: on 23 March 2020, by 

Henshaw J (Trafigura v. Clearlake [2020] EWHC 

726 (Comm)) and on 30 March 2020, by Jacobs J 

(Clearlake v. Petrobras [2020] EWHC 805 

(Comm)).

The applications were made ex parte with short 

notice to the respective defendants and the Court 

heard argument from the defendants in both 

actions as to why the injunctions should not be 

granted. Clearlake argued that the injunction 

should not be granted for four reasons, one of 

which was that no indemnity had arisen because 

no separate LOI had been given and the 

charterparty clause was insufficient to create an 

indemnity. That, and Clearlake’s other arguments, 

were rejected by the Court, as were related 

arguments run by Petrobras against Clearlake.

The Court in both actions applied well-established 

injunctive relief principles and Clearlake and 

Petrobras respectively were ordered to provide 

security “forthwith” to procure the release of the 

vessel from arrest and to provide defence funds to 

Ocean Light. In the Trafigura action, the Court 

heard argument as to whether the obligation to 

provide the security should be on “forthwith” terms
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or “within a reasonable time” or “using best 

endeavours”. The looser formulations were 

rejected and the Court ordered that the security 

must be provided “forthwith”, in light of the 

pressing need for the security and in order to 

reflect the terms of the LOI, which provided that 

security should be given “on demand”.

Despite the terms of the orders, a month later no 

security had been provided and the vessel 

remained under arrest with considerable losses 

accruing. Trafigura, therefore, asked the Court to 

vary and continue the terms of the ex parte 

injunction at the Return Date hearing. Clearlake 

did likewise against Petrobras. Trafigura 

requested that its injunction against Clearlake be 

amended to specify a date by which security and 

defence funds had to be provided and that, if a 

bank guarantee could not be promptly agreed, a 

cash payment into the Singapore Court be 

ordered.

Subsequent Commercial Court decisions

At the Return Date hearings (Trafigura v. 

Clearlake and Clearlake v. Petrobras [2020] 

EWHC 995 (Comm)), which were held together 

before Teare J, Clearlake and Petrobras claimed 

that the bank was being unreasonable in its 

demands as to the terms of a proposed bank 

guarantee, such that Clearlake and Petrobras had 

sought to comply with the injunctions but had been 

thwarted by the bank’s unreasonable demands. 

Further, Clearlake and Petrobras said that the 

defence funds had not been paid because of 

Ocean Light’s refusal to agree that Petrobras

should take over the defence of the claim (rather 

than merely fund the defence of a claim to which 

Petrobras was not a party). Meanwhile, Trafigura 

said that the delay was unacceptable in light of the 

requirement to provide security “forthwith”.

In order to resolve the impasse, the Court had to 

address two principal issues: (i) the meaning of 

“forthwith”; and (ii) the meaning of “bail or other 

security as may be required…to secure the 

release of the vessel”. As to the first issue, the 

Court held that “forthwith” in this context means 

that security must be provided in the shortest 

practicable time and what is practicable will 

depend on the circumstances.

As to the second issue, the Court considered three 

possible meanings of “security as may be 

required”: such security as required by the 

arresting party; or such security as required by the 

Court of the place of arrest; or such security as 

required by the Court with jurisdiction to determine 

disputes between the parties under the LOI. The 

Court concluded that the answer is such security 

as required by the Court of the place of arrest.

Teare J noted in his judgment that it is an unusual 

situation where the Court with jurisdiction to hear 

disputes under the LOI (i.e. the English Court) is 

required to find as a fact whether the security 

offered would be acceptable to the Court of the 

place of arrest (i.e. the Singapore Court) since that 

would normally be decided by the Court of the 

place of arrest. However, in this case, Covid-19 

related delays meant that the Singapore Court 

could not decide that question promptly.

As it was, the Court accepted that Clearlake and 

Petrobras had tried to provide security by means 

of a bank guarantee but, when it became clear 

that agreement on the terms of the guarantee 

could not be reached (or, at the latest, when it 

became clear that the Singapore Court could not 

promptly resolve the question, due to Covid-19 

delays), Clearlake and Petrobras should have 

made payment into court instead.

Unsurprisingly, neither Clearlake nor Petrobras

wished to make a cash payment of US$ 76m into 

the Singapore Court but that is what the English 

Court ordered them to do, together with the 

payment of defence funds to Ocean Light. The 

Court stated that the order to make payment into 

court was appropriate “in order to ensure that the 

court’s injunctions are effective and achieve their 

aim”.

The parties returned to court for a consequentials

hearing (Trafigura v. Clearlake and Clearlake v. 

Petrobras [2020] EWHC 1073 (Comm)) as they 

had been unable to agree the terms of the orders 

to give effect to the judgment, and costs. In 

particular, Clearlake sought staggered payment 

obligations, so that its obligation to make payment 

of cash security into court would arise after 

Petrobras’ equivalent obligation. The suggestion 

was that it was Petrobras – the party at the bottom 

of the charterparty chain – who ought to be the 

party making the payment into court and that there 

would be an unnecessary duplication of costs if 

Clearlake had to make arrangements to pay cash
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into court by the same date as Petrobras, just in 

case Petrobras did not do so. The Court rejected 

Clearlake’s argument on the basis that Clearlake 

owed independent obligations to Trafigura, which 

would be damaged by further delay, and which 

outweighed the risk of wasted duplicate costs.

Comment

This guidance from the English Court on the 

wording of International Group LOIs is helpful and 

likely to be of wider application.

The series of judgments provide useful guidance 

to parties seeking to enforce obligations under 

LOIs:

Firstly, the judgments reinforce the Court’s 

willingness to grant relief to ensure an 

indemnifying party honours its commitments;

Secondly, there is now guidance on how quickly 

an indemnifying party must act.  It is obliged to 

provide security in the shortest practicable time 

(and what is practicable will depend on the 

circumstances);

Thirdly, it is confirmed that it is likely to be only in 

rare cases that the English Court will be willing to 

determine what is acceptable security to the Court 

in the place of an arrest; and

Fourthly, these judgments reinforce the fact that a 

party who gives an LOI, even if in the middle of a 

chain of charterparties on back-to-back terms, 

owes independent obligations to the recipient of 

the LOI and will be held to those obligations. That 

intermediate party, therefore, faces an exposure 

and, as ever, the extent of the exposure depends 

on the quality of the LOI that it in turn receives.

Ince acted for Trafigura.

Christian Dwyer

Global Head of Admiralty, London

T. +44 (0) 20 7481 0010

christiandwyer@incegd.com

Charles O'Connor

Managing Associate London

T +44 (0) 20 7481 0010

charlesoconnor@incegd.com
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Court finds ship operator can limit liability
(1) Splitt Chartering APS (2) Stema Shipping A/S (3) Maibau Baustoffhandel GmbH (4) Stema 

Shipping (UK) Limited (Claimant) v. (1) Saga Shipholding Norway AS (2) RTE Reseau De Transport 

D’Electricitie SA and others (Stema Barge II) [2020] EWHC 1294 (Admlty) 
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The Admiralty Court has for the first time 

considered what might constitute the meaning of 

“operator” or “manager” under the 1976 Limitation 

Convention (“the Convention”). The Court 

concluded that a manager must be “entrusted by 

the owner with sufficient of the tasks involved in 

ensuring that a vessel is safely operated, properly 

manned, properly maintained and profitably 

employed” to justify the description. The Court 

also concluded that the ordinary meaning of "the 

operator of a ship" in article 1(2) of the Convention 

embraces not only the manager of the ship but 

also the entity which, with the owner’s permission, 

directs its employees to board the ship and 

operate her in the ordinary course of the ship's 

business.

1976 Limitation Convention

Article 1 of the Convention states that:

1. Shipowners and salvors, as hereinafter 

defined, may limit their liability in accordance 

with the rules of this Convention for claims set 

out in Article 2.

2. The term "shipowner" shall mean the owner, 

charterer, manager or operator of a seagoing 

ship.”

The background facts

Stema Shipping (UK) Limited ("Stema UK") was 

contracted by a UK civil engineering consortium to 

provide rock armour to repair a railway line 

between Dover and Folkestone recently 

weakened by storms. Stema UK purchased the 

rock armour from its associated company, Stema 

Shipping A/S, ("Stema A/S"), a Danish limited 

liability company. The rock armour was 

transported from a quarry in Norway on the barge 

STEMA BARGE II, owned by Danish Company 

Splitt Chartering APS and chartered to Stema A/S 

(together “STEMA BARGE II interests”).

On 7 November 2016, the barge arrived off Dover 

under towage where it then anchored. Stema UK 

personnel thereafter were involved in removing the 

rock armour to the beach. On 20 November 2016, 

the barge began to drag her anchor in poor 

weather caused by Storm Angus and during the 

early hours of that morning an undersea cable 

(cable 12) supplying electricity from France to 

England registered a tripping. The owners of the 

undersea cable, RTE Reseau de Transport 

d'Électricitié SA ("RTE"), contended that the cable 

was damaged by the barge’s anchor.

In Danish court proceedings, RTE claimed Euros 

55 million for damage to cable 12 against Splitt 

Chartering APS and Stema A/S. Stema UK sought 

a declaration of non-liability in the English 

Admiralty Court, which action is currently stayed. 

STEMA BARGE II interests also instituted a 

limitation claim in the English Admiralty Court, 

seeking to limit their liability to RTE to 5,309,200 

SDRs (currently about £5.5m) under the 

Convention (as enacted in England pursuant to 

the Merchant Shipping Act 1995, Section 185). 

The defendants to the limitation claim (including 

RTE) accepted that Splitt Chartering APS (as the 

barge owners) and Stema Shipping AS (as 

charterers) were persons entitled to limit their 

liability under the Convention, pursuant to article 

1(2). However, Stema UK sought to argue that it 

was also entitled to limit its liability to RTE 

because, at the time of the incident, it was the 

operator/manager of the barge.

RTE challenged Stema UK’s right to limit its 

liability on the ground that it had no direct 

responsibility for the management and control of 

the commercial, technical or crewing operations of 

the ship and was not, therefore, an entitled person 

for the purposes of article 1(2). 

The Admiralty Court decision

The Court was asked to consider who is entitled to 

the right to limit under the Convention, and, in 

particular, the meaning of the phrase "the operator 

of the ship" in article 1(2).

The Court considered both the activities of 

management and operating and concluded that 

the "operator of a ship" and the "manager of a 

ship” were very closely related and connected 

functions. The "manager of the ship" was a person 

entrusted by the owner with a sufficient number of 

tasks related to ensuring that a vessel was safely 

operated, properly manned, properly maintained 

and profitably employed. 
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However, it might not include someone who was 

entrusted with just one limited task as that might 

be described as assisting in the management of 

the ship, rather than as being the manager of the 

ship.

When analysing the meaning of the "operator of a 

ship" the Court considered whether (as Stema UK 

argued) it might include those on board the vessel 

physically operating the vessel's machinery. The 

Court concluded that such individuals were 

covered by article 1(4) of the Convention (which 

allows any person for whose act, neglect or default 

the shipowner or salvor is responsible to avail 

themselves of the limitation of liability provided for 

by the  Convention), and were not, therefore, to be 

included under article 1(2). Instead, the Court 

suggested that the role of "operator" was “one 

which has a notion of management and control 

over the operation of the ship”. 

On the facts, the Court found that Stema UK was 

involved in choosing and surveying the anchorage 

area off Dover and sending their barge master and 

crew on board to anchor the barge and thereafter 

setting up the barge to be left unmanned. During 

the discharge operations, those same crew 

operated the barge's machinery to ensure that it 

remained safely ballasted. Stema UK also 

monitored the position of the barge and, when the 

weather forecasts worsened, helped the owner 

and charterer in deciding whether to leave the 

barge where it was or to tow it to a place of shelter.

On that factual basis, the Court found that it was 

appropriate to describe Stema UK as the operator 

of the barge off Dover. It was, therefore, entitled to 

limit its alleged liability for the damage to cable 12.

Comment

This is the first time that the Admiralty Court has 

considered the meaning of the phrase “manager 

or operator of a seagoing ship” in article 1(2) of the 

Convention. The Court has provided some helpful 

observations and guidance on who might be 

covered by these words, particularly where marine 

units (including units which are not self-propelled) 

are assisting in off-shore or on-shore activities.

James Drummond

Admiralty Manager London

T +44 (0) 20 7481 0010

jamesdrummond@incegd.com

Vernon Sewell

Partner, London

T. +44 (0) 20 7481 0010

VernonSewell@incegd.com



incegd.com10

The limited fiduciary duties of intermediary brokers 
Shanghai CH Offshore Limited v. Internaves Consorcio Naviero SA, Maritima Altair Petromar SA, 

Lamat Offshore Marine Inc. (Amethyst and Turquoise) [2020] EWHC 1710 (Comm)
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In this case, negotiations for the chartering of two 

vessels took place via a number of brokers. The 

main issue for the Court was whether the 

Defendant intermediate brokers were the Owners’ 

agents and, if so, whether they were in breach of 

their duties and so not entitled to be paid 

commission fees. 

During the negotiations, the Defendant brokers 

had attempted to persuade the Owners to reduce 

the rate they were willing to accept, while the 

Charterers had agreed to pay a higher rate so that 

the Defendants could ‘keep the difference’. While 

this behaviour was characterised as “red in tooth 

and claw” by the arbitral Tribunal, both the 

Tribunal and Court on appeal nonetheless held 

that the Defendants were not dishonest or in 

breach of their duties. Intermediate brokers were 

not owners’ agents and owed only a very limited 

fiduciary duty of communicating messages 

honestly.

The background facts

In 2008, CH Offshore Limited (“CHO”), chartered 

two tug supply vessels to PDV Marina SA (“PDV 

Marina”), the chartering arm of the state-owned 

Venezuelan oil and gas company Petroleos de 

Venezuela SA (“PDVSA”). Negotiations were 

conducted via Seascope/Braemar as shipbrokers 

and the Defendant intermediate brokers, 

Internaves Consorcio Naviero SA (“Internaves”), 

Maritima Altair Petromar SA (“Maritima”) and 

Lamat Offshore Marine Inc (“Lamat”).

On 24 January 2008, CHO signed commission 

and consultancy agreements with the Defendants 

(the "Agreements"). 

Ultimately the charters to PDV Marina were 

assigned to another company, Astivenca, in March 

2008 (although the hire rate payable was 

subsequently reduced). PDVSA acted as 

guarantor.

During the currency of the charters, the Charterers 

failed to make certain hire instalments and the 

vessels were redelivered to CHO in January 2013. 

CHO commenced English court proceedings 

against PDV Marina and PDVSA, which were 

settled in 2015 (“the Settlement Agreement”) on 

the basis that PDV Marina paid CHO a lump sum 

of US$60 million.

In addition, London arbitration proceedings were 

brought by Internaves, Maritima and Lamat

against CHO in relation to unpaid commission fees 

under the Agreements. 

In defending the arbitration proceedings, CHO 

claimed: (1) that the terms of the Settlement 

Agreement captured or precluded the claims 

brought in these arbitrations; and (2) that the 

Agreements were unenforceable as the 

Defendants had acted in breach of their duties to 

CHO in not disclosing that they had an interest in 

keeping the "spread" between the rate of hire paid 

by PDVSA and the rate of hire received by CHO 

as wide as possible (to enable them to claim the 

maximum amount of commission).

The majority of the Tribunal found in favour of the 

Defendants. CHO appealed.

The Commercial Court Decision 

The Court dismissed the appeal. 

The Court agreed with the Tribunal that the 

Defendant brokers, as intermediaries, were not 

agents of either CHO or PDVSA. If they owed any 

fiduciary duties, these would be limited only to 

communicating messages honestly. They did not 

have the power to bind either party. They were not 

acting for CHO, which had its own broker, 

Seascope, who was being paid a commission. 

Furthermore, under Venezuelan law (which 

governed the relationship) the Defendants were 

not acting for PDVSA. They were merely 

transmitting communications along the line.

The Court added that the Defendants’ limited duty 

did not encompass a wider duty to disclose to 

CHO details of PDVSA’s commercial position. 

CHO was not entitled to know what the other side 

had agreed to pay as "pure hire". The Defendants’ 

interest in the transaction, namely their right to 

earn commission, had been sufficiently disclosed; 

it was enough that CHO knew how much PDVSA 

had agreed to pay and how much commission it, 

CHO, was paying. 

The Court also dismissed the argument that the 

Agreements were unenforceable on the grounds 

of allegedly “secret” commissions. The Defendants 

had no duty to disclose the amount of their 

commission to PDVSA. It was enough that 

PDVSA was aware that the Defendants were 

being remunerated by the opposite party, even if 

they did not know the amounts.



Shipping E-brief /  July 2020

12

PDVSA was an experienced commercial entity 

aware of the market rates and would not have 

been interested in the precise amount of the 

commissions. In any event, the commissions 

were not “secret” as PDVSA was aware that 

commissions were payable by CHO but chose 

not to enquire as to the amount and CHO was 

aware of the full amount payable by PDVSA as 

well as the amount of the commissions. The only 

information that was “secret” was the fact that 

PDVSA was prepared to pay a higher rate of hire.

The Court added that the Defendants’ 

opportunism in seeking to maximise their 

commercial return did not elevate their conduct to 

a “quasi-criminal act”. The Tribunal had rightly 

characterised this behaviour as a classic case of 

commerce that was "red in tooth and claw" but 

that did not equate to illegality.

Finally, the Court held that a portion of the sum 

paid under the Settlement Agreement to 

compromise CHO’s claims retained the character 

of charter hire so as to trigger the Defendants’ 

entitlement to commission and consultancy fees 

under the Agreements.

Comment 

This decision emphasizes that while intermediary 

brokers owe fiduciary duties to the parties, these 

duties are very limited in nature and do not 

encompass a duty to disclose the commercial 

position of one of the parties to the other. 

The practical implication of this is that parties 

engaged in negotiations involving multiple 

brokers should remain vigilant. If it is important for 

them to understand what another party is 

prepared to pay, excluding commission, then they 

will have to expressly ask for such disclosure.

This article was co-authored by Trainee 

Solicitor, Ioanna Mitsaki.

Catherine Earnshaw

Partner, London

T. +44 (0) 20 7481 0010

catherineearnshaw@incegd.com
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When is a shipper not a shipper?
MVV Environment Devonport Ltd v. NTO Shipping GmbH & Co KG & Ors (MV 

Nortrader) [2020] EWHC 1371 (Comm)
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A party named as the shipper in a bill of lading has 

successfully argued that it was not the shipper 

under the contract of carriage and that its inclusion 

in the bill of lading was a mistake. It was not, 

therefore, party to the arbitration agreement in the 

bill of lading and the tribunal had no jurisdiction 

over it in respect of a claim brought by the carrier. 

The decision is a reminder that a bill of lading only 

evidences the terms of the contract of carriage that 

has already been concluded beforehand. While 

the true parties to the contract of carriage will 

usually be those named in the bill of lading, this 

will not always necessarily be the case.

The background facts

Pursuant to a bill of lading dated 12 January 2017, 

a cargo of unprocessed incinerator bottom ash 

(“UIBA”) was shipped onboard a vessel owned by 

NTO Shipping GmbH & Co KG (“NTO”) for a 

voyage from Plymouth to the Netherlands. The bill 

of lading incorporated the terms and arbitration 

clause of a voyage charterparty dated 10 January 

2017 and named MVV Environment Devonport 

Ltd (“MVV”) as the shipper. On 13 January 2017, 

an explosion occurred on board, injuring the 

vessel’s Chief Officer and causing NTO losses of 

around €722,000. NTO commenced arbitration 

against MVV to recover those losses.

MVV challenged the tribunal’s jurisdiction, arguing 

that although it had been named as the shipper in 

the bill, it was not in fact a party to the contract of 

carriage evidenced by that bill. The tribunal held 

that it had jurisdiction over the dispute. MVV 

appealed to the Court.

The Commercial Court decision

The Court considered the background to the 

contract of carriage. MVV specialised in converting 

waste products into energy and, in the process, 

created UIBA as a waste product. In order to 

dispose of the UIBA, MVV had entered a contract 

with RockSolid BV (“RS”) (the “IBA Contract”). 

Under the terms of the IBA Contract, RS was to 

transport the UIBA from MVV’s plant to RS’s 

facilities in the Netherlands for its treatment, 

recycling and disposal and the UIBA was to 

become RS’s property and responsibility from the 

moment it left MVV’s plant. RS arranged 

transportation of the UIBA to Plymouth where 

shipment to the Netherlands was arranged by their 

shipping agent, Sanders Stevens Limited (“SS”).

By the time of the 12 January 2017 shipment, 33 

shipments of the UIBA had been arranged. For 

each shipment, SS prepared the necessary 

paperwork, including bills of lading. Each bill of 

lading named MVV as the shipper and RS as the 

consignee. SS had inserted MVV as shipper in the 

draft bill of lading for the first shipment on the basis 

that MVV was identified as “export-notifier” in the 

notification document required under European 

legislation concerning cross-frontier movement of 

waste. This first draft bill had been approved by 

RS and SS had named MVV as the shipper for 

each subsequent shipment. For each shipment, 

once the documents had been generated and the 

UIBA had been loaded onto the vessel being 

used, SS sent a copy of the shipping 

documentation to a variety of different email 

addresses, including MVV and RS.

The Court stated that a contract of carriage comes 

into existence at the time when goods are 

presented for and accepted by the carrier for 

shipment. Therefore, the contract always precedes 

and is only evidenced by a bill of lading. 

Consequently, the question was not whether MVV 

was a party to the bill of lading contract, but 

whether the information set out in the bill of lading 

accurately reflected the terms of the contract of 

carriage which it evidenced. 

In order for MVV to have been the shipper under 

the contract of carriage, RS or SS must have had 

authority to enter into the contract of carriage as 

agent for MVV. However, there was nothing in the 

contractual documentation to indicate that either 

RS or SS had been given express authority by 

MVV to enter into a contract of carriage on its 

behalf in relation to any UIBA collected by RS from 

MVV’s plant. In fact, the IBA Contract made RS 

exclusively responsible for transportation of the 

UIBA once it left MVV’s plant. There was also 

nothing to indicate that SS had express authority 

to act as MVV’s agent on the basis of an implied 

agreement by which MVV had conferred authority 

on SS to enter into contracts on its behalf. The 

copy shipping documentation emailed by SS to 

MVV after each shipment appeared to have been 

sent for information purposes only and there was 

no other contact between them. MVV’s agreement 

to being named as shipper could not be inferred 

from its silence and there was no other indication 

of any such assent.
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The Court also found that there was no implied 

actual authority for RS or SS to act as MVV’s 

agent. Such authority could not be inferred from 

the parties’ conduct or the circumstances of the 

case. Implied actual authority can only arise in 

relation to a party which has been given some 

amount of express authority to which the implied 

authority is attached. For example, a director with 

express authority to act for the company in 

specified ways might (depending on the 

circumstances) have implied actual authority to 

bind the company beyond the scope of the 

express authority. Given that neither RS nor SS 

had any express authority to act as MVV’s agent, 

there could be no implied actual authority either. 

Further, the implied actual authority was said to 

arise due to MVV’s failure to object on receiving 

the 33 prior bundles of shipping documents which 

included bills of lading naming MVV as the 

shipper. Generally, however, silence is incapable 

of giving rise to implied actual authority without 

more.

Finally, SS did not have ostensible authority to act 

as MVV’s agent. This involved considering 

whether MVV, by its words and conduct to NTO, 

had held out SS as being authorised to act as 

MVV’s agent and whether NTO had relied on this 

representation. The fact that MVV had not 

expressly objected to being named as shipper in 

the previous shipping documentation was not 

enough. At the time the contract of carriage for this 

cargo was entered into, NTO had no knowledge of 

SS having sent the documentation for previous 

shipments to MVV. It was, therefore, impossible to 

say that this constituted a representation by MVV 

to NTO or that NTO had relied on such a 

representation.

In conclusion, neither RS nor SS had authority to 

enter into the contract of carriage with NTO on 

MVV’s behalf. Accordingly, MVV was not a party 

to the contract of carriage purportedly evidenced 

by the bill of lading and so was not a party to the 

arbitration agreement. The tribunal did not, 

therefore, have jurisdiction over it.

Comment

The judgment provides a useful reminder of the 

requirements for demonstrating an agency 

relationship and the basis of any authority granted 

to the agent. It is also a reminder that, where 

appropriate, the English Court will look behind 

potentially erroneously drafted written agreements 

to ascertain the correct terms or parties to the 

contract. Other jurisdictions might take a different 

view, however, so best practice remains to ensure 

that the contractual documentation is accurate. 

Jamila Khan

Partner, Piraeus

T. +30 210 455 1000

jamilakhan@incegd.com

Natalie Nielsen

Managing Associate Piraeus 

T +30 210 455 1000

natalienielsen@incegd.com
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Court asserts its jurisdiction in marine insurance dispute
Generali Italia SpA and others v. Pelagic Fisheries Corporation and another (Kapitan

Veselkov) [2020] EWHC 1228 (Comm)
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In an insurance coverage dispute, the English 

Commercial Court has held that the insurers had 

much the better of the argument that the policies in 

question incorporated an exclusive English Court 

jurisdiction clause. The Court, therefore, declined 

to stay its proceedings pending a final 

determination by the Italian courts on their own 

jurisdiction. The case highlights the type of issue 

that can arise where a cover note incorporates 

different terms of cover and potentially conflicting 

jurisdiction provisions. 

The background facts

The vessel, a pelagic freezer stern trawler, was 

part of a fleet managed by Fairport. The vessel 

sank in February 2017, resulting in claims under 

the hull and machinery and increased value 

policies taken out by Fairport on behalf of the 

owners. 

The insurances of vessels in the fleet had been 

led by Italian insurers, Generali, for a number of 

years. The Fleet Policy in this case, to which a 

number of insurers subscribed, incepted in May 

2015. The various insurers were provided with 

cover notes reflecting the terms on which they 

subscribed. When the Fleet Policy was renewed in 

November 2016, the brokers provided the 

insureds with a composite cover note.

The cover note provided to Generali by the 

brokers provided for English law and jurisdiction 

(the Jurisdiction Condition). However, it also 

referred to the “Camogli Policy”, a printed form of 

marine insurance policy used in the Italian market. 

The Camogli Policy provided for Italian law and 

Italian court jurisdiction (Article 3). Some of the 

cover notes provided to other participants were on 

the same terms as the Generali cover note, as 

was the composite cover note. Other cover notes, 

however, provided only for English law and 

jurisdiction, with no reference to the Camogli

Policy.

The vessel owners had commenced proceedings 

in Treviso, Italy against Generali and a number of 

the other insurers (Treviso insurers), submitting 

that the relevant policies were subject to an 

agreement providing for Italian Court jurisdiction. 

The Treviso insurers contended that the policies 

were governed by an exclusive English Court 

jurisdiction provision. The first instance Italian 

Court stayed its proceedings pending an English 

Court determination on the issue. The owners’ 

appeal from this decision was pending and had 

not been determined at the time of the judgment 

under review.

In the meantime, all the insurers commenced 

English Court proceedings, seeking declarations 

of non-liability and purporting to avoid the policies 

for, among other things, misrepresentation and 

non-disclosure. The insureds asked the Court to 

declare that it had no jurisdiction to hear the 

Treviso insurers’ claims, alternatively to stay those 

claims pending the Italian Court’s determination on 

whether the Treviso policies were subject to an 

Italian jurisdiction clause. The Court was also 

asked to stay the claims of the remaining (non-

Treviso) insurers, pending the final determination 

of the Italian proceedings. This was on the basis 

that it would be expedient for all the claims to be 

heard together.

The Commercial Court decision

Under the Recast Brussels Regulation, where 

there is, or found to be as here, an exclusive 

Article 25 choice-of-court agreement and 

proceedings are commenced in a non-designated 

court, that court should stay its proceedings as 

soon as the designated court is seised of 

proceedings (even if they are commenced later) 

and allow the designated court to rule on its own 

jurisdiction. In other words, the designated court 

has priority to decide on the validity of the 

jurisdiction agreement and on the extent to which 

the agreement applies to the dispute before it. 

Here, there was arguably an exclusive English 

Court jurisdiction clause. There was by contrast no 

argument that there was an exclusive Italian Court 

jurisdiction clause, only a prima facie case that the 

English and Italian courts both had non-exclusive 

jurisdiction. The Court decided that it should 

proceed to determine whether there was an 

exclusive jurisdiction clause in its favour rather 

than await a ruling on jurisdiction from the Italian 

Court. Indeed, the Italian Court had already stayed 

its proceedings to allow the English Court to rule 

on the issue. The Court, therefore, rejected the 

insureds’ argument (under Article 31(2) of the 

Regulation) that it should stay the English process 

until the Italian Court had finally determined that it 

did not have jurisdiction.
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As to whether the Treviso policies were subject to 

an exclusive English Court jurisdiction clause, the 

principal issue here was whether the reference to 

English jurisdiction in the Jurisdiction Condition 

prevented Article 3 in the Camogli Policy from 

being incorporated into the Treviso policies (as the 

Treviso insurers submitted), or whether the 

clauses could and should be read together so as 

to provide for the English and Italian courts both to 

have jurisdiction (as the insureds submitted). 

The Court stated that where a contract contains 

specifically negotiated terms, and also 

incorporates a pre-existing set of standard or 

printed terms, the former will prevail over the latter 

to the extent of any inconsistency. In certain 

cases, and where possible, the Court should seek 

to read the specifically negotiated and the 

incorporated terms together. In this case, however, 

the Court found that there were a number of 

factors which, cumulatively, led to the conclusion 

that the Jurisdiction Condition was intended to 

operate as a standalone provision, rather than one 

whose contractual effect depended on reading it 

together with Article 3. In particular: 

1. The Jurisdiction Condition was a bespoke 

provision specifically agreed for the Treviso 

policies, and was set out in terms on the face 

of the cover notes. On the other hand, Article 3 

was a printed term in a set of standard terms 

and was not specifically referred to in the 

contractual documentation. 

2. The way in which the contractual wording 

referred to the two different provisions 

suggested that the Jurisdiction Condition was 

intended to have higher contractual status 

(similar to a condition) as compared with 

reference to the Camogli Policy as a “form”. 

3. The contractual documentation in this case 

was of the type that the parties would expect 

to set out the key contractual provisions, 

without requiring them to look at printed terms 

incorporated by reference to ascertain the 

meaning and effect of those provisions.

4. The Jurisdiction Condition would normally 

confer exclusive jurisdiction on the English 

courts, providing a single and certain 

jurisdiction in which all parties were required to 

bring claims. The fact that other subscriptions 

to the vessel's cover were subject to exclusive 

English jurisdiction, and that the other insurers 

were bound to follow Generali's claims lead, 

strongly supported the exclusive nature of the 

Jurisdiction Condition. Reading the 

Jurisdiction Condition in conjunction with 

Article 3 would result in different courts having 

jurisdiction, and the possibility of different 

insurers or the insureds commencing 

proceedings in different jurisdictions in respect 

of the same casualty, even though the other 

insurers had agreed to follow Generali's claims 

lead. This would produce an inherently 

uncommercial outcome of splintering the 

resolution of coverage disputes. 

5. The choice of English law in conjunction with 

the reference to English jurisdiction was a 

powerful factor in favour of construing the 

choice of English jurisdiction as exclusive.

6. It was, therefore, more likely that the parties 

intended the express jurisdiction choice in the 

bespoke terms to apply to the exclusion of any 

inconsistent provision in the printed terms 

(rather than for the two to be read together to 

achieve an outcome which neither would have 

on its own).

The Court concluded that its jurisdiction had been 

established and it declined to stay the English 

proceedings. 

Comment

The Court clearly thought that it was undesirable 

to have related and parallel proceedings in 

different jurisdictions in respect of the same 

incident. It is important to finalise such 

jurisdictional disputes to prevent the pitfall of what 

the Court called an Alphonse and Gaston “no; 

after you” cycle of cases. The dispute highlights 

the importance of contracting parties checking 

carefully that their contractual documentation does 

not contain actual or potentially conflicting 

jurisdiction provisions, particularly where bespoke 

clauses are combined with standard terms and 

conditions.
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No extensions of time for delivery in shipbuilding 
contracts for buyer-induced delay
Jiangsu Guoxin Corporation Ltd (formerly known as Sainty Marine Corporation Ltd) v. 

Precious Shipping Public Co. Ltd [2020] EWHC 1030 (Comm)
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This judgment reinforces some important points 

concerning the prevention principle, notice 

requirements for time extensions, and the effect of 

design modifications and non-payment of 

instalments under an amended SAJ form. The 

Court found, on an appeal from an arbitration 

award, that neither the prevention principle applied 

nor would the yard be entitled to extensions of 

time for buyer-induced delays where it had failed 

to serve appropriate notices or exercise other 

relevant contractual provisions. 

The background facts

The Seller had entered into a series of 

shipbuilding contracts with the Buyer for the 

construction of 14 bulk carriers. The Buyer 

accepted delivery of hulls 09B and 10B, but 

rejected hulls 17B-20B due to alleged defects. The 

Seller contended that the rejection of those hulls 

was wrongful and, although the merits of that 

dispute did not arise in relation to the appeal, 

contended that the rejected hulls subsequently 

occupied berth space within the yard which 

resulted in delay to the construction of two further 

hulls (21B and 22B), both on amended SAJ forms 

(the “SBCs”). 

The Seller failed to deliver the further two hulls by 

the contractual delivery date and, 151 days later, 

the Buyer terminated the SBCs pursuant to 

contractual rights to do so by reason of a lapse of 

more than 150 days of ‘non permissible delays’. 

The Seller treated the cancellations as 

repudiatory, which it purported to accept. 

The arbitration awards

The parties referred their disputes to arbitration 

and, in the wider context of 11 references 

concerning the 14 bulk carriers, the tribunal made 

two partial final awards on preliminary issues for 

hulls 21B and 22B, finding against the Seller’s 

position that: 1) it was entitled to an extension of 

time even if notices or other contractual provisions 

had not been served or exercised; and 2) the 

prevention principle applied such that the Buyer 

had not been entitled to terminate the SBCs at the 

time that it had done so. 

The Commercial Court decision

The Court considered: 1) whether the prevention 

principle applied; 2) the extent to which notices 

were required in order to entitle the Seller to 

extensions of time; 3) the effect of modifications to 

the vessel’s design; and 4) what was required in 

order to entitle the Seller to an extension of time 

for non-payment of instalments. 

1. The ‘Prevention Principle’

The Court summarised the central issue as being 

whether the result of the delay, allegedly 

occasioned by the Buyer’s wrongful termination of 

the previous contracts and wrongful occupation of 

the berths, was a permissible delay falling within 

the scope of Article VIII.I and the words “other 

causes beyond the control of the SELLER or its 

sub-contractors”. If it was, then the contract made 

adequate provision for extensions of time for such 

delay and the prevention principle would not apply. 

The Seller, on the other hand, contended for the 

narrower construction favoured in Zhoushan

Jinhaiwan Shipyard Co Ltd v Golden Exquisite Inc 

[2014] EWHC 4050 (Comm), (which concerned a 

similarly worded SAJ form), that only delays 

outside the control of either party were included. If 

this was correct, then no contractual provision 

granting an extension of time would exist for such 

a delay and so the prevention principle ought to 

apply.

After considering the contractual provisions and 

contrary to the decision in Zhoushan, the Court 

held that Article VIII.I was not confined to events 

which fell outside the control of either party, and 

the words “other causes beyond the control of the 

SELLER…” were wide enough to capture the 

Buyer-induced delays providing such matters were 

outside the control of the Seller or its sub-

contractors. 

On the Court’s reasoning, therefore, Article VIII.I 

made adequate provision for extensions of time for 

the delay, and so the prevention principle did not 

apply. 

2. Notification of Delay under Article VIII.2

On the basis that the Court found the delay fell 

within Article VIII.I, it was clear that the notice 

regime within Article VIII.2 was applicable in order 

to claim an extension of time.

However, the Court also concluded that even on 

the assumption the narrower construction of Article 

VIII.I was adopted, and that there could be cases 

of Buyer-induced delay which did not fall either 

within it or within any of the more specific regimes 

in the SBCs, the language of Article VIII.2 was 

wide enough to apply to such delays.  
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This finding, again, differs from that in Zhoushan. 

3. Modifications under Article V

The Seller contended that it had agreed to carry 

out modifications to the design of the vessels for 

which no agreement had been reached as to 

extensions of time for delay. The Seller further 

submitted that, as construction of the vessels had 

been delayed as a result of the modifications, it 

was entitled to an extension of time whether or not 

it had issued notices under Article VIII.2 or 

otherwise. 

The Court disagreed, and concluded that the 

contract made provision for the parties to agree in 

writing any adjustments in the delivery date 

necessitated by such modifications and, should 

the parties fail to reach agreement, the Seller 

would not be obliged to carry out the modifications. 

The modifications clause did not, therefore, 

contemplate a request for an unagreed extension 

of time following a modification and did not provide 

for a notification regime relating to such a request. 

The Court commented, however, that it would 

conceivably be open to the parties to agree an ad 

hoc arrangement for an extension of time outside 

the specific terms of the SBCs. 

4. Buyer’s Default in Instalment Payments

The Seller alleged that the Buyer was in default for 

non-payment of the third, fourth and fifth 

instalments of the purchase price, and it was 

therefore entitled to a day-by-day extension of time 

under an express contractual provision. The Buyer 

contended that in order to be entitled to an 

extension of time the Seller must serve a default 

notice as required under the contract and that, 

further, the Seller must exercise its 'option' to 

extend time for delivery. The Court did not 

consider that a notice was a prerequisite for 

postponement of the delivery date, but held that 

the Seller must nonetheless exercise its ‘option’ 

expressed in the contract by communicating its 

decision to postpone. This communication, 

however, did not have to be by way of notice 

under Article VIII.2. 

Comment

The decision differs in a number of key respects to 

the Court’s decision in Zhoushan, which 

concerned similar issues. Further, although the 

Court accepted that a term as to non-prevention 

would be implied, the decision nonetheless 

demonstrates a continued judicial reluctance to 

apply the prevention principle in shipbuilding 

contracts, particularly where the contract contains 

a complete code to deal with delays, including 

provisions dealing with claims for time extensions. 

Lastly, and in light of the Covid-19 pandemic, the 

decision is a timely reminder for shipyards of the 

importance of paying particularly close attention to 

and complying with extension of time provisions, 

including notice requirements, to avoid claims for 

additional time (and costs) being barred. 

The article was co-authored by Trainee 

Solicitor at Ince, Joshua Thomson.

Chris Kidd

Head of Shipbuilding and Offshore 

Construction, Joint Head of Energy 

& Infrastructure, Partner, London

T +44 (0) 20 7481 0010

chriskidd@incegd.com
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Court grants anti-suit injunction in misdelivery 
claim
Times Trading Corporation v. National Bank of Fujairah (Dubai Branch) (MV Archagelos

Gabriel) [2020] EWHC 1078 (Comm)
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The Commercial Court has granted an anti-suit 

injunction where the contractual status of the 

applicant was not clear and there were time-bar 

issues in respect of the claim under the bill of 

lading. The judgment helpfully provides some 

clarity on “quasi-contractual” anti-suit injunctions, 

and illustrates the approach that the Court may 

take where there is no clear, undisputed arbitration 

agreement. 

The background facts

National Bank of Fujairah (“NBF”) was the holder 

of 27 bills of lading relating to a cargo of steam 

coal which was loaded on the vessel in May 2018. 

The bills of lading incorporated a London 

arbitration clause, by reference to a voyage 

charter party between TML and Harmony, as well 

as a General Paramount Clause that provided for 

the usual 12-month time limit for cargo claims.

Between 8 and 10 June 2018, the cargo was 

discharged in India without production of the 

original bills of lading, against the provision of 

letters of indemnity issued by TPL.

On 28 December 2018, NBF asserted a 

misdelivery claim against the carrier. The notice 

was addressed to the vessel’s registered owner, 

Rosalind Maritime LLC (“Rosalind”) “c/o Times 

Navigation Inc.” Rosalind’s solicitors took no issue 

with the addressing of the claim, which NBF took 

to impliedly mean that Rosalind was the carrier. 

Accordingly, on 2 January 2019, NBF issued a writ 

in rem in the Singapore High Court against the 

“owners and/or demise charterers of the vessel”.

In order to avoid arrest of the vessel, TPL (a 

company related to TML) provided security for 

NBF’s claims. TPL subsequently entered into a 

Cooperation Agreement, under which it assumed 

conduct of the defence of NBF’s misdelivery 

claims on behalf of Rosalind and Times, the latter 

of which was described in the agreement as the 

bareboat charterer of the vessel.

On 4 June 2019, NBF commenced London 

arbitration proceedings for misdelivery by a notice 

addressed to Rosalind, “c/o Times Navigation Inc”. 

TPL’s solicitors replied, reserving rights in respect 

of the validity of the arbitration notice, and 

proposing to appoint an arbitrator. 

In July 2019, after the 12-month time bar had 

expired, Rosalind’s lawyers alleged that the vessel 

was under bareboat charter to Times when the 

bills of lading were issued, and that the notice was 

invalid as it purported to commence arbitration 

against the wrong party. 

The arbitration was not progressed. In February 

2020, NBF proposed a stay of the Singapore 

proceedings on the basis that Times waived any 

time bar defence it might have raised in relation to 

the arbitration proceedings. Times refused.

On 9 March 2020, Times applied for an anti-suit 

injunction (“ASI”) to restrain NBF from pursuing its 

claims against Rosalind in Singapore. NBF 

asserted that the bareboat charter between 

Rosalind and Times was a sham, and that there 

was no genuine contract in those terms. 

The Commercial Court Decision

The Court has the power to grant an ASI where it 

considers that it is just and convenient to do so. It 

will normally do so to restrain proceedings brought 

in breach of an arbitration agreement, unless the 

respondent can show strong reasons why an ASI 

should not be granted. The requirements for an 

ASI are more likely to be met where it is highly 

probable that there is a relevant arbitration clause 

governing the dispute (contractual ASI), than 

where the ASI is sought because, for example, the 

litigation is frivolous or vexatious (non-contractual 

ASI). However, the Court also drew attention to 

what were referred to as quasi-contractual ASIs.

In that context, as there was a dispute as to the 

true identity of the carrier, NBF argued that there 

was no high degree of probability that there was a 

valid arbitration clause between the two parties. 

Times contended that the real issue was whether 

the dispute in question was governed by the 

arbitration clause, i.e. whether the foreign claimant 

was, in substance, asserting a contractual liability.

The Court distinguished between the following two 

situations:

1. The quasi-contractual/derived rights category 

– where the existence of the contract is not in 

doubt, but the person who has brought the 

proceedings is not a direct party to that 

contract; and
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2. Inconsistent contractual claims – where the 

party seeking the ASI denies the  existence or 

validity of the contract under which he is being 

sued and consequently impeaches the dispute 

resolution clause, and the party resisting the ASI 

claims under the contract but does not respect the 

forum clause in that contract.

In neither situation should a party be entitled to 

assert rights under a contract without also being 

bound by its jurisdictional provisions. Therefore, in 

both cases, the Court should ask whether there 

were strong reasons why an ASI should not be 

granted. 

While this case did not fit squarely into either 

category, the Court did not think that any 

principled distinction could be drawn as a result. 

NBF had adopted an inconsistent approach, by 

denying the contract on one level, while also 

bringing a claim against Times in Singapore 

relying on the contract. Therefore, even if the case 

was not to be regarded as contractual, it should 

like the existing quasi-contractual cases be treated 

“as if” it were a contractual case and the same 

principles should apply.

As to whether there were strong reasons for 

denying the ASI, NBF relied on the possibility that 

its substantive claim against Times might be time-

barred in the arbitration and submitted that it had 

acted reasonably in not commencing proceedings 

against Times before time expired. However, the 

Court found that, whether or not NBF had acted 

reasonably or unreasonably, the time bar issue 

was not a sufficiently strong reason for denying the 

ASI. 

Having considered other discretionary factors, 

including that the vessel interests would likely all 

have been aware of what NBF understood the 

situation to be, the Court granted an interim ASI on 

the condition that Times undertake not to rely on 

any time bar point in the London arbitration. 

Comment

The decision is consistent with the principle that a 

party should not be entitled to take the benefits 

under a contract without also being subject to the 

burdens. The case also makes it clear that the 

English courts will incline towards granting an ASI 

where court proceedings have been commenced 

in breach of an arbitration agreement, unless there 

is strong reason not to do so.

Angela Song 

Associate London 

T +44 (0) 20 7481 0010

angelasong@incegd.com
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Partner, London 

T +44 (0) 20 7481 0010

carlwalker@incegd.com
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New UK restructuring tool: a potential game 
changer for the maritime sector 
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The Covid-19 pandemic has brought a unique set of 

problems, as well as opportunities, to the shipping 

sector. Whilst the tanker sector has fared well to date, 

the cruise, container and dry-bulk sectors have seen 

significant hits to their revenue and many companies 

are likely to face liquidity challenges in the coming 

months. Nevertheless, with some signs of cautious 

optimism mounting that the shipping industry may 

have weathered the worst of the challenges posed by 

the pandemic, companies will need to start 

considering their restructuring options to ensure that 

they remain competitive in an uncertain recessionary 

trading environment. 

The Corporate Insolvency and Governance Act 

2020 (the “Act”) came into force on 26 June 2020. 

The Act provides for a new restructuring tool (the 

“Restructuring Plan”) that could make the 

difference when it comes to both securing short-

term liquidity and facilitating balance sheet 

restructurings to meet refinancing requirements 

and provide companies with a competitive edge. 

The Restructuring Plan largely mirrors the much-

vaunted English Scheme of Arrangement (the 

“Scheme”’), but does have a number of additional 

features which will make it an even more effective 

restructuring tool in many circumstances. 

Key features of the Restructuring Plan

The Restructuring Plan is designed to be an 

extremely flexible tool. The only restriction is that 

the proposed plan must address a company’s 

actual or likely financial difficulties.  The plan can 

implement a comprehensive range of restructuring 

solutions, including: pushing out maturity dates on 

financing; amend & extend transactions; debt for 

equity swaps; and the amendment of above-

market contracts to reflect prevailing market rates.

The Restructuring Plan, like the Scheme, provides 

for a mechanism to impose a restructuring solution 

on all creditors and shareholders where a 

restructuring proposal has the support of the 

requisite majority of those stakeholders. 

Stakeholders whose legal rights are sufficiently 

similar to allow them to vote together with a view 

to their common interest are grouped together into 

classes for voting purposes.

The process involves three core stages: 

1. Firstly, there is a convening hearing at which 

jurisdiction and class composition are 

considered, and the Court orders the 

convening of meetings for each class affected 

by the restructuring plan to vote on it;

2. Secondly, the classes of stakeholders meet to 

vote on the restructuring plan; and

3. Thirdly, there is a sanction hearing at which 

the Court considers issues of fairness and 

whether the statutory requirements have been 

fulfilled before determining whether to exercise 

its discretion to sanction the restructuring plan.

Restructuring Plan’s key advantage over the 

Scheme of Arrangement

In contrast to the Scheme, the Restructuring Plan 

provides for a cross-class cram down and cram up 

mechanic. This means that, subject to certain 

criteria set out below being met, an agreement 

reached with 75% by value of any class of 

stakeholders, such as secured lenders, unsecured 

lenders, trade creditors or shareholders, is 

sufficient for the Court to make the plan binding on 

any dissenting class of stakeholders. This is a 

major development from the Scheme, which 

requires 75% in value and a majority in number of 

stakeholders in each class (not just one) to 

approve the restructuring proposal in order for the 

Court to be able to make it binding on all 

stakeholders. Under the Restructuring Plan, it 

should, therefore, become quicker and cheaper to 

implement a restructuring, as it will be substantially 

more difficult for a class of stakeholders to hold up 

the restructuring process where their approval is 

not a pre-requisite for the plan to be sanctioned.

Further, if a class would not be expected to have 

any genuine economic interest in the case of the 

relevant alternative to the plan, their interests can 

be disregarded and they can be bound to the plan 

even though they have not voted on it. For 

example, if the relevant alternative is insolvent 

liquidation and there is not enough value in the 

business for company shareholders to recover any 

value, then they would not be required to even 

vote on the plan.

Dissenting stakeholder protections

A plan that has been approved by the requisite 

majority of stakeholders must then be sanctioned 

by the Court. At this stage, the Court will consider 

whether the plan is fair. The Court may only 

sanction a restructuring plan if it does not leave 

any of the dissenting classes worse off than they 

would be in the most likely alternative scenario if
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the plan were not sanctioned (this may well be an 

insolvency scenario; however, it could be a 

distressed sale depending on the circumstances), 

and at least 75% by value of one of the classes 

with a genuine economic interest in the company, 

or that would receive a payment in the event of 

that relevant alternative, have approved the 

restructuring plan. 

Establishing jurisdiction for foreign companies 

to access the Restructuring Plan 

Foreign companies can apply to the English courts 

to restructure pursuant to the Restructuring Plan 

process as long as they have sufficient connection 

to the jurisdiction of England and Wales. With 

regard to the Scheme of Arrangement, the case 

law relating to which is expected to be followed 

when the courts consider the Restructuring Plan, 

the courts have shown themselves willing to 

consider a range of factors when deciding whether 

there is sufficient connection, including whether a 

company has its centre of main interests, assets or 

an establishment in the UK. It has also become 

common practice to establish a sufficient 

connection on less substantive grounds including, 

for example, that the obligations being 

compromised are subject to English law or that an 

English company has acceded to the relevant 

financing arrangements as a co-obligor. 

Recognition of the Restructuring Plan for 

foreign companies

Provided it is possible to establish jurisdiction, the 

key question for a foreign company seeking 

access to the Restructuring Plan is whether or not 

the restructuring will be recognised in the 

necessary jurisdictions, such as where the 

company is incorporated or its assets are situated, 

in order to ensure that the restructuring cannot be 

frustrated by stakeholder action in those 

jurisdictions. This involves an analysis of the 

available mechanisms for recognition in the 

relevant jurisdictions which will in turn often 

depend on the manner in which a sufficient 

connection was established to implement the 

restructuring. 

As a starting point, it is generally the case that 

where a sufficient connection is established on the 

basis of English governing law, recognition will 

follow on the basis of the private international law 

principle that an amendment or discharge 

implemented pursuant to the law governing the 

obligation will be valid and recognised. However, 

there are a multitude of additional options to 

achieve recognition depending on the relevant 

jurisdictions in which it is required and the nature 

of the sufficient connection to establish jurisdiction. 

Comment

The Restructuring Plan is a flexible restructuring 

tool, designed to provide for pragmatic and 

commercial restructuring solutions which can be 

implemented expeditiously and maximise value for 

stakeholders. It will be important for foreign 

companies considering their restructuring options 

to consider the Restructuring Plan as, in many 

circumstances, it will likely be cheaper and quicker 

to implement than other international restructuring 

tools. 

Following the global financial crisis in 2008, the 

Scheme became the go-to restructuring tool of 

choice, alongside Chapter 11 in the USA, for 

foreign companies to maximise value through a 

restructuring process. It is likely that the 

Restructuring Plan will pick up from where the 

Scheme left off and step into the breach to rescue 

and restructure both UK and foreign companies 

impacted by the pandemic. Companies that are 

facing actual or likely financial stress should start 

to consider their restructuring options early in 

order to preserve optionality and maximise value. 

Understanding the available restructuring tools is a 

key step in this process.

Please see our webinar for further details: Best 

in Class: the Updated UK Restructuring Toolkit

Alex Rogan

Partner, London

T +44 207 481 0010

alexrogan@incegd.com

https://attendee.gotowebinar.com/recording/1717903763149568513
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